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THE DRAFTING OF NEUTRAL ALIENS BY THE UNITED STATES 


By W. Jr., U.S.N.R.,* and CHartes CHENEY Hype, 
Hamilton Fish Professor of International Law and Diplomacy, 
Columbia University 


The Alien Registration Division of the Immigration and Naturalization 
Service has announced that there are 695,363 alien Italians in the United 
States and 314,715 alien Germans. The census of 1940 indicated over eleven 
million white inhabitants born in a foreign country residing in the United 
States, and a recent release shows that about 65% of these became natural- 
ized citizens.! It can be calculated, therefore, that we have in this country, 
excluding orientals, a neutral alien population of about two millions. Are 
these persons protected by virtue of alien status from liability to military 
service? The issue has been confused by claims that rights under interna- 
tional law are violated by forcing neutral aliens to serve. In what follows, 
attempt is made to show that no controversial issue of international law need 
be raised, and that no such issue need interfere with the legal and domestic 
right of the United States to request alien service. 

To what lengths, then, may the United States properly go to induce neu- 
tral aliens to bear arms in its behalf? May the United States properly raise 
barriers or create serious disabilities under domestic law for those aliens who 
refuse service? The history of its law and policy regarding military service 
produces no evidence to the contrary, provided that the right of a civilian 
alien to depart is not infringed. No question of protection from liability to 
military service is therefore involved. That issue is believed to be wholly 
irrelevant to the question at hand. 

Voluntary service in itself does not raise any issue of international con- 
cern,” but it is paradoxical to find a general tendency to exclude aliens from 
this kind of service even where the right to draft the same persons has been 
upheld. As might be expected, the military services have objected to alien 
volunteers. This has led occasionally to conflict between political and mili- 
tary policy. A notice posted throughout France in 1914, for example, an- 
nounced: ‘‘Foreigners who wish to enlist for the duration of the war will 
present themselves at the recruiting office nearest their residence . . .’”’ 4 
However, those who did so found that they could enlist only ‘au titre de la 
légion étrangére.”’ > When war threatened in 1939 the same regulations ap- 


* This article was prepared while Mr. Fitzhugh was on the staff of Columbia University. 
The views presented herein are those of the authors and do not necessarily reflect the opin- 
ions of the Navy Department. 

‘U. 8. Dept. of Commerce, Press Release, Dec. 13, 1941, Census Bureau. 

*IV Moore, International Law Digest, p. 50. 3 New York Times, Sept. 3, 1941. 

‘ Journal Officiel (1914), 7232. 5 Ibid., Notice, Aug. 7, 1914. 
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plied, and the French cabinet, under pressure of public opinion which felt 
that refugees should be allowed to serve, decided on April 16 to permit for- 
eigners to enlist in the regular army.* A week later, however, the Ministry 
of National Defense issued a statement discouraging their enrollment.’? In 
May the government again asked for the voluntary services of foreigners in 
the event of war, but when war did break out in September Polish exiles 
and other foreigners living in France who applied for army service were told 
they must wait. That it was military reluctance rather than any law 
against service was shown by the news prominence given H. Clauzel, a Lat- 
vian, who continued his family tradition of serving a period in the French 
army.*® 

At the Hague Conference in 1907 an attempt was made by the German 
delegation to put the question of voluntary as well as compulsory service on 
an unequivocal basis by incorporating the following article in the report of 
the Second Commission: ‘‘ Belligerent parties shall not ask neutral persons 
to render them war services, even though voluntary.”’ ® The United States 
supported the proposal. General G. B. Davis, writing in this JouRNAL just 
afterwards, regretted that the opportunity was not more fully taken ad- 
vantage of.!° As a matter of fact, and tending to cast doubt upon the view 
that it raises no issue of international concern, the clause forbidding volun- 
tary service caused the greatest difficulty and led to the abandonment of the 
whole proposal." 

The early policy of the United States regarding military service may have 
been influenced, even indirectly, by the American attitude that resented 
forcible impressment. It is perhaps not surprising to find that an Act of 
Congress of 1802 ” specifically limited enlistment to citizens, and although 
the provision was not reénacted in any subsequent law, Secretary of State 
Day in a diplomatic circular of 1898 declared that aliens were not allowed to 
enlist in the regular army." Today, alienage is still a bar to enlistment in 
the Army, Navy, or Marine Corps, and though aliens may be drafted into 
the Army (some 6,300 were reported serving recently), they may not become 
officers. The Navy and the Marines receive no aliens whatsoever." 

The voluntary enlistment of aliens is entirely a matter of domestic regula- 
tion. Without indulging in an extensive survey, the evidence appears to 
substantiate the statement made in Dr. Lauterpacht’s latest edition of 
Oppenheim’s International Law: 

A belligerent is permitted to enlist the subjects of other States, 
whether Allies or neutrals, into its forces, either as combatants or non- 

6 New York Times, Apr. 17, 1939, 5:2. 7 Ibid., Apr. 23, 1939, 31:5. 

8 Ibid., May 10, 1939, 15:2; Sept. 5, 1939, 14:3; and June 25, 1939, VII, 18:2, respectively. 

® Actes, III, 266, Annex 36, Art. 64. 10 This JOURNAL, Vol. 2 (1908), p. 811. 

11 A. §. de Bustamante, in this Journau, Vol. 2 (1908), pp. 100, 115. 

12 2 Stat. 132, March 16, 1802, IV Moore, Digest, p. 50, cited by Atty. Gen. Cushing in 


1854: 6 Op. 474. 
% May 12, 1898. Moore, op. cit. 4 New York Times, Sept. 3, 1941. 
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combatants, and hardly a single war occurs in which this is not done. 
Nor do the alien subjects who thus enlist commit thereby any offense 
against the rules of international law . . .% 


Dr. Lauterpacht is seemingly referring to voluntary service, a conclusion 
that is accentuated by the views of his predecessor, Dr. Oppenheim, set 
forth in volume one of his treatise,!® with respect to compulsory service, and 
with which Dr. Lauterpacht appears to be in entire agreement. Thus he 
declares that ‘‘a State cannot treat foreign citizens passing through or re- 
siding on its territory arbitrarily according to discretion as it might treat its 
own subjects; it cannot, for instance, compel them to serve in its army or 
navy.” 7 It should be observed, however, that these eminent publicists 
were not discussing or referring to the precise problem here being considered. 
Because that problem is what it is, it is unnecessary to inquire whether 
British policy has always consistently adhered to the rule as enunciated at 
Cambridge University.'8 

At first glance the policy of the United States appears to lack uniformity. 
The issues confronting it have not been always clearly defined or under- 
stood because of the injection of mental toxicity emanating from the class of 
neutral aliens known as declarants, who, because of their obvious aspirations 
to attain American citizenship, were regarded at times as the possessors of a 
peculiar status that differentiated them from other aliens. Confusion was 
apparent, moreover, in the character of some draft legislation by the United 
States. Although the Civil War Act of March 3, 1863, included so-called 
declarant aliens,!* as did the Spanish American War Act of April 22, 1898,?° 
and the World War Act of May 18, 1917,” the last was drawn so badly that 
non-declarant aliens as well could be held liable to service, and in fact a good 
many were actually inducted.” Section 5 of this Act provided for the 
registration of all male persons, who were to remain “‘subject to draft unless 
exempt or excused therefrom as in this act provided.’”’ The trouble was 
that non-declarants were nowhere excused, although Section 2 permitted 
only male citizens, or ‘‘male persons not alien enemies who have declared 
their intention to become citizens” to be eligible for training and service. 


46 Lauterpacht’s 6th ed. of Oppenheim, II, 207. 16] Oppenheim, Ist ed., 175. 

17 Lauterpacht’s 5th ed., I, 237. Also Vattel, Lawof Nations, 173;/n re Siem, 284 Fed. 868, 
(1922) D. C., Montana; Bluntschli, Art. 391; Bonfils, No. 445; Hall (5th ed.), 207-209; I 
Halleck, 419-420; Lawrence, Sec. 117; I Westlake, 211-212; II Wharton, Sec. 202. Also 
8. Edmunds in 5 St. Louis Law Rev., 24 (March, 1920). 

18 Although United States policy frequently denied this even with regard to British-born 
naturalized Americans residing in England. See Henry Clay’s statement dated June 19, 
1826, in Instructions to U. 8. Ministers, XI, 95, quoted by R. L. Morrow in this JourNAL, 
Vol. 30 (1936), p. 656. United States policy oscillated markedly. Note also that in 1846, 
England, with France, espoused the cause of her drafted nationals, and blockaded the port of 
Buenos Aires. Fiore, Nouv. droit int. pub., Sec. 647, quoted by Edmunds, loc. cit. 

9 12 Stat. 731, Sec. 1. 20 30 Stat. 361, c. 187. 21 40 Stat. 76, Sec. 2, 5. 

"H. B. Hazard, in this JourNAL, Vol. 21 (1927), p. 45; 23 ibid., 783; Second Report, 
Provost Marshal General, Ch. IV, G.P.O. (Washington), 1919; Edmunds, loc. cit. 
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In accordance with Section 2, more than a million registrants were deferred 
between July, 1917, and October, 1918, because of alien status. On the 
other hand, following Section 5, about 200,000 were drafted, and at the time 
when the Armistice was concluded, some 40,000 complaints, protests and 
requests had been filed at the Department of State by diplomatic representa- 
tives of various neutral countries.”4 

Such protests were not new. American diplomatic correspondence before 
the World War I contained frequent reference to military service of aliens 
in the United States, and particularly to the status of so-called declarant 
aliens, which was not always appreciated or understood abroad. In 1804 
Madison expressed the view that neutral aliens could ‘‘never be rightfully 
forced into military service, particularly external service,’ and that they 
were protected therefrom by the law of nations.** This statement sufficed 
until the time of the Civil War, and even into the middle of that war, for 
Secretary of State Seward wrote Governor Morton of Indiana in 1862, that 
“there is no principle more distinctly and clearly settled in the law of na- 
tions, than the rule that resident aliens not naturalized are not liable to 
perform military service.”’ ® Seward had written in the same vein to Mr. 
Gamble only a few weeks previously: ‘‘I can hardly suppose that there 
exists, anywhere in the world, the erroneous belief that aliens are liable 
here to military service.”’ 2” Nevertheless, Lord Lyons, the British Minister, 
continued to bring up cases of alleged alien service, basing his protests on 
the fact, which Seward had pointed out to Governor Morton, that ‘‘the law 
of Great Britain holds that a native British subject owes allegiance to the 
British government until he has completely effected his naturalization in the 
United States and under the laws of Congress.” 2° Seward hoped that this 
would not interfere too much with enrollment in the State militia, which was 
open to citizens of a State even if they were not citizens of the United States.”° 

On March 3 of the following year, however, the Conscription Act had 
passed and Seward was obliged to admit that aliens could, after all, be drafted 
in the United States—if they had filed their first papers, or if, through the 
looser operation of State laws, they had exercised the franchise.*® After the 
war Seward even declared that under extreme conditions the right of a nation 
to draft domiciled foreigners might exist. The right to draft any and every- 

23 Second Report, Provost Marshal General, ibid., p. 168. 

* According to Edmunds, loc. cit., p. 24. TV Moore, Digest, p. 52. 

% Tbid., pp. 53-54. Quoted approvingly in ex parte Blumer, 27 Texas, 734. This was a 
letter of Sept. 5, 1862. 

27 Letter of Aug. 14, 1862, 58 Ms. Docs., No. 69; IV Moore, Digest, pp. 52-53. 

2 Although apparently most foreign governments acquiesced in the view that exercise of 
suffrage rights forfeited former allegiance. See 2 Wharton, Sec. 202; IV Moore, Digest, P. 
54. 2 Halleck, 365, refers to Great Britain’s threat of joint neutral action on this score in 
1861. 

29 Cf. 12 Stat. 597, July 17, 1862, which allowed only “citizens” to serve in the militia. 

3° Communication to Mr. Williams, Nov. 24, 1863, IV Moore, Digest, p. 54. See note 
28 above. 
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body under really extreme conditions, such as floods, catastrophes, or native 
uprisings, has indeed been quite generally recognized.*! Such emergencies 
are, however, very different from the straightforward operation of national 
draft acts in time of war. Secretary Fish pointed out in 1869 that although 
the United States had waived the exercise of the right to draft aliens, it had 
never been surrendered, and we ‘‘cannot object if other governments insist 
upon it.’ * Nevertheless, Secretary Bayard found occasion in 1888 to 
inform the American Minister to France that in the course of the Civil War 
there was ‘‘not a single instance in which an alien was held to military duty 
when his Government called for his release.”’ * 

Although the United States may never have surrendered the right to 
draft aliens, the proposal of the British Government, outraged at the pros- 
pect of unnaturalized British subjects being drafted, that declarant aliens 
be allowed to revoke their status and be given 65 days in which to leave the 
country was quickly accepted by the United States and proclaimed by 
President Lincoln.** It is believed that the British concession was reason- 
able and sound. It proved to be suggestive of a theory which the United 
States eighty years later found it expedient and possible to apply in the 
consummation of numerous treaties. It should be observed that the procla- 
mation by President Lincoln excluded those who had exercised political 
privileges under State laws. Foreign governments uniformly declined to 
interpose in behalf of their declarant, and hence somewhat errant, nationals 
who chose to remain.*® 

Between the Civil War and the World War, one dispute involving the 

41 Signed Feb. 20, 1928 (4 Malloy, 4722), Treaty Series No. 815. See Bluntschli, Das mod. 
Vélkerrecht der civ. Staaten, § 391 (8rd ed., Nérdlingen, 1878); II Hyde, Int. Law, p. 245. 
Both Seward and Bayard excepted extreme necessity, IV Moore, Digest, pp. 57,62. Great 
Britain agreed to this “Transvaal Rule.’”’ U.S. For. Rel. 1894, 253. See Seward to 
Ashboth, March 27, 1867, in IV Moore, Digest, pp. 56-57. 

2 TV Moore, Digest, p. 57. 33 U.S. For. Rel. 1888, I, 510, 512. 

% May 8, 1863, 13 Stat. 732. ‘‘ Whereas it is claimed by and on behalf of persons of foreign 
birth . . . who have heretofore declared on oath their intentions to become citizens under 
and in pursuance of the laws of the United States, and who have not exercised the right of 
suffrage or any other political franchise under the laws of the United States or any of the 
States thereof, that they are not absolutely concluded by their aforesaid declaration of inten- 
tion from renouncing their purpose to become citizens, and that, on the contrary, such 
persons, under treaties or the law of nations, retain a right to renounce that purpose and to 
forego the privileges of citizenship and residence within the United States under the 
obligations imposed by the aforesaid act of Congress: . . .” 

Sixty-five days from the date of the proclamation was allowed the declarant alien to leave 
the United States or be considered liable to military service. (Italics inserted.) 

Messages and Papers of the Presidents, Vol. 5 (1913), p. 3369. 

% Parl. Papers, No. 337, 1863. Some writers have felt that this was an unnecessary con- 
cession: see J. W. Cutler, in this JourNAL, Vol. 27 (1933), pp. 225, 232; Hall, Int. Law (8th 
ed.), 259-261; 3 Scott, Proceedings of The Hague Peace Conferences, Conference of 1907, 
p. 188; In re Wehlitz (1863), 16 Wisc. 443; Conn. Gen. Stat. (1930), Sec. 746; Ez parte 
Larrucea, 249 Fed. 981 (decision in this JournaL, Vol. 13 (1920), p. 119); 27 Yale Law 
Journal (1918), 683. 
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United States in a question of alien liability for military service stands out. 
In 1880 a party of allegedly American citizens were forcibly impressed into 
the Mexicanarmy. Mexico claimed that the courts were open if a grievance 
existed, but the United States pointed to the treaty of 1831 which should 
have exempted American citizens in the first place. Secretary Evarts made 
strenuous objection, writing incidentally, that ‘‘no single instance is met 
with in which the Mexican citizen’s claim to exemption from military service 
in the armies of the United States was not promptly recognized and respected 
by this government.” ** Secretary Blaine, who carried on the dispute, was 
evidently not so sure; for passing beyond treaty rights, to claim that ‘‘ public 
law and international comity’ had been violated by Mexico he had to admit 
that the United States’ record was not entirely clear. He hastened to add 
that what had happened during the Civil War had been merely “accidental 
or involuntary enrollment of unnaturalized aliens”’ who were “‘at once dis- 
charged upon complaint made and in the absence of proof of their natural- 
ization.”’ 57 

It is not necessary, and hence not here sought, to reconcile the views 
expressed at various times by Secretaries Seward, Fish, Evarts and Blaine. 
It should be clear that neutral declarants did not cease to be aliens because 
of the initial steps which they had taken to become American citizens. 
There was no greater right possessed by the United States to compel neutral 
declarants residing on American soil to serve in its forces than other neutral 
aliens there residing. If it had been struggling to marshal the full measure 
of its rights under international law pertaining to compulsory service, the 
United States would have found itself obliged to deal with declarant and 
non-declarant neutral aliens in the same way.** The point to be observed, 
however, is that the United States was not in fact, at least in the final opera- 
tion of its laws, asserting the principle that a resident neutral alien could be 
made to serve. It was essaying to do quite a different thing—to exact a 
price for its citizenship, or to exact a price for the privilege of residence 
within its domain. Thus the practical significance of a declaration of inten- 
tion by an alien to acquire American citizenship through naturalization was 
the circumstance that it revealed the declarant as a probable petitioner for 


%* TV Moore, Digest, p. 60. The treaty is found in I Malloy, 1085. It was terminated by 
Mexico Nov. 30, 1881, though apparently not on this issue alone. See U.S. For. Rel. 1881, 
No. 485. 

Moore, Digest, pp. 60-61. 

88 Declared Judge Moore in 1918: “In truth, much confusion in the discussion of this 
subject has resulted from the supposition that, in making the declaration of intention to 
become a citizen, the declarant is required to forswear, and in fact does forswear, his alle- 
giance to the government of the country from which he came. Not only is this a popular 
supposition; it has even found expression now and then in official documents. But it is quite 
destitute of foundation.” (Principles of American Diplomacy, 299-300.) See averments 
required in a declaration of intention as laid down in Sec. 331 of the Nationality Act of 1940. 
54 Stat. 1153; this Journa, Supp., Vol. 35 (1941), p. 98. 
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a much-desired privilege for which he might be disposed to pay a heavy 
price if it were demanded of him. Secondarily, it revealed that individual 
as a prospective permanent resident on American soil who planned to abide 
thereon. The declarant thus opened the door to the United States to de- 
mand that he abandon his plan and become ineligible to naturalization if he 
declined to serve under its flag in time of war. His own country could not 
complain at the character or stiffness of such terms.*® 

It may be observed that Judge Moore has declared, with reference to cer- 
tain statements by Mr. Seward, that he “‘at one time argued that the 
provision of the act of 1863, subjecting to military duty persons who had de- 
clared their intention to become citizens, operated, in connection with an- 
other provision of the same act, directing the issuance to such persons of 
passports, as a process of naturalization, which the proclamation gave them 
the option of accepting, by staying in the United States, or of declining, by 
going away.” 4° Again, a federal court, in applying the Draft Act of May 
18, 1917, appeared to take the view that a person who had declared his in- 
tention to become an American citizen and to give up his former allegiance 
could be inducted into the service of the United States even if his declara- 
tion had expired, if no formal withdrawal had taken place.*! 

In vivid contrast to the foregoing, stands out the statement of Secretary 
Lansing in 1917, that while there was a ‘‘measurable conflict”’ of opinion as 
to the law, the position of the United States in exempting neutral aliens from 
military service had been uniform.‘? In so saying, he hit the nail on the 
head. The fact is that the United States has never, in the face of foreign 
opposition, persisted in the attempt to draft non-declarant aliens; * and on 
three occasions, in 1863, in 1917 and in 1940, following an attempt to draft 
declarant aliens, the statutory law was modified in order to make room for 
exemptions. 

Notwithstanding the difficulties which had led, in 1863, to the presiden- 
tial proclamation in effect amending the draft Act of that year, when the 
Spanish American war broke out, the resulting Act of 1898 unqualifiedly 
included declarants.“ The war did not last long enough and volunteers were 
too numerous for trouble on this score to result in amendment. When, 
however, like provisions were enacted in the Act of May 18, 1917,“ adminis- 


*® The exaction of them violated no requirement of international law. 

““TV Moore, Digest, p. 56 n. 

“ United States ez rel. Bartalini v. Mitchell. 248 F. 997. See also H. B. Hazard, in this 
JourRNAL, Vol. 21 (1927), pp. 40-52, and idem, Vol. 23 (1929), pp. 783-809. 

* See statement in Hearings Before Committee on Military Affairs, House of Representa- 
tives, 65th Cong., Ist Sess., on S. J. Res. 84, Sept. 26,1917, p. 10. See also in this connection 
H. T. Kingsbury, in Proceedings, American Society of International Law, 1911, pp. 214, 
220, 223. 

* Although, occasionally, zealous draft boards have done so. See S. Edmunds, in 5 St. 
Louis Law Rev., 24 (March, 1920). 

“ 30 Stat. 361. 40 Stat. 77. 
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trative regulation proved ineffective, and Congress was obliged to make the 
amendment of July 9,“ which incorporated the substance of the Lincoln 
proclamation but did not insist upon the departure of the declarant claim- 
ing alienage. There was to be “a declaration . . . withdrawing his inten- 
tion to become a citizen of the United States, which shall operate and be 
held to cancel his declaration of intention to become an American citizen, and 
he shall forever be debarred from becoming a citizen of the United States.’’ 47 
The same Act regularized the status of aliens who came under treaty pro- 
visions ** which, according to the Larrucea case, had been superseded by the 
original Act.*® 

Several bills introduced into Congress about this time attempted to bar 
non-declarant aliens from citizenship in a similar fashion. All failed of 
passage.°° As Mr. Hazard says, ‘‘The only reasonable inference the court 
was able to draw was that Congress did not intend to proscribe the former 
class.”’*' (Non-declarant aliens.) Mr. Hazard’s analysis of the cases aris- 
ing from the 1917 draft Act shows that petitions for naturalization were de- 
nied on the grounds of having pleaded alienage to avoid service in 245 cases 
in 1920, 1,736 in 1921 and 10,288 in 1922. He disclaims, however, any 
attempt to settle the ultimate problem of alien draft liability,* and the 
divergence of judicial opinion on this subject is marked.» 

In the light of the history of the 1917 Act, it is somewhat surprising to 
find that the Selective Service Act of September 16, 1940, again made the 
futile attempt to include declarant aliens without provision for exemption. 
The confusion regarding non-declarant aliens resulting from the bad draft- 
ing of the 1917 Act was cleared up, however, by separating registration, to 


46 40 Stat. 845, c. 143, subch. 8. 

47 Repeated in 40 Stat. 955, c. 166. Code Title 8, Par. 79. 

48 See below, p. 12 ff. 

«° Ex parte Larrucea, 249 Fed. 981 (1917). In re Dragutin Blazekovic, 248 F. 327 (U. S. 
District Ct., E. Dist. Mich. 8. Div.) likewise. 

5° This was stated by the court in Tutun v. United States, 12 Fed. (2d), 763-765 (May 29, 
1926). (Advance Sheets.) 

| H. B. Hazard, in this JouRNAL, Vol. 21 (1927), p. 46. 

® This JouRNAL, Vol. 23 (1929), p. 784. 53 Tbid., p. 792, n. 19. 

% Accord: Slade v. Minor, Fed. Cas. No. 12, 937 (C.C.D.C. 1817); Barrett v. Crane (1844), 
16 Vt. 246; Kans. Const. (1859), Art. 8, s. 1; Ex parte Blumer, 27 Tex. 734. See Adv. 
Opinion of P.C.I.J., Nationality Decrees in Tunis and Morocco (1923), Ser. B., No. 4. 
Contra: In re Toner (1864), 39 Ala. 454; Ansley v. Timmons, 3 McCord 329 (S. C. 1825); Cf. 
U.S. v. Wyngall, 5 Hill, 16 (N. Y. 1843); U. S. v. Cottingham, 1 Rob. 615 (Va. 1843). Also 
see In re Siem, 284 Fed. 868 (Mont. 1922), where Judge Bourquin discusses the political 
status of persons and the obligations of aliens and citizens under municipal and international 
law; and Jn re Naturalization of Aliens, 1 F. (2d) 594 (Wisc. 1924), where Judge Geiger gives 
a comprehensive review of alien status. 

Exemption from service was not considered a bar to naturalization if no lack of “attach- 
ment to the principles of the Constitution’’ could be shown. For an analysis of the numer- 
ous cases, see Hazard, loc. cit. 

% Public Law No. 783, 76th Cong. Text in C.C.H. War Law Service, Vol. 1, p. 18102. 
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which all male residents are now made liable, from training and service, 
which applies to ‘every male citizen of the United States, and every male 
alien residing in the United States who has declared his intention to become 
such a citizen... ’’ This Section 3 (a) was entirely recast a year later 
by an amendment which stated: 

That any citizen or subject of a neutral country shall be relieved 
from liability for training and service under this act if prior to his in- 
duction into the land or naval forces, he has made application to be 
relieved from such liability . . . , but any such person who makes such 


application shall thereafter be debarred from becoming a citizen of the 
United States: . . .% 


It cannot then be said that the United States has not tried to draft declar- 
ant aliens, but in three major wars the original wording of the draft Acts has 
had to be modified. Recent amendments have, moreover, given the alien 
an even greater range of exemption than hitherto; for it will be recalled that 
in 1863 the exempted alien had to leave the country within 65 days. 

In relation to the Selective Training and Service Act of September 16, 
1940, Secretary Hull, in his communication of April 15, 1941, to the Speaker 
of the House of Representatives, made the significant statement that the 
Department of State had received communications from a number of foreign 
diplomatic missions complaining that nationals of their countries were being 
drafted for training and service. He added: 

Some of these complaints are based on treaty provisions and the 
Mexican Embassy has taken the position that the drafting of its na- 
tionals for military service is contrary to the principles of international 
law. The Department is desirous of honoring the treaty obligations 
of this Government, and after conferences with the other interested 
agencies of the Government, it has concluded that the appropriate way 
to solve the problem is by the amendment of the Selective Training and 


Service Act. It is therefore suggested that the proposed amendment, 
a copy of which is enclosed, be enacted into law.*? 


It is an impressive fact that the amendment to the Act, responsive to the 
Secretary’s suggestion, gave to neutrals, as noted above, broad relief from 
liability for training and service, and that without demanding departure 
from American soil as the price to be paid for it. 

The treaties of the United States imposing limitations upon the exaction 
of military service from neutral nationals have not been uniform, although 
they followed a distinct pattern. The early treaties of amity and friendship 
and those of commerce and navigation made frequent reference to military 
service. That concluded with the Netherlands in 1782,5* was the first ex- 
ample. Article 8 contained a prohibition against seizure of goods and 


* Public Law 360, 77th Cong., approved Dec. 20, 1941. Text in C.C.H. War Law Service, 
Vol. 1, p. 18103. 

7 Dept. of State Bulletin, April 19, 1941, 478. 

82 Malloy, 1233, abrogated by overthrow of the Netherlands Government in 1795. 


378 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


“men of all kinds . . . for any military expedition . . .”* A like ex- 
emption was set forth in the treaty with Sweden of 1783,°° and also in 
the treaty with Prussia of 1785.5 The treaty of amity with France of 
1778 contained no reference to military service; but in 1788 a consular 
convention was concluded which exempted the nationals of both countries 
“from all personal service”. The treaty was abrogated in 1798 and no 
subsequent treaty with France has afforded mutual exemption. 

The Jay Treaty, concluded with Great Britain in 1794,” contained in 
Article 21 the interesting provision that the enemies of either party should 
not be permitted to enlist nationals of the other. This provision expired in 
1807, and military service was not touched upon in any other treaty with 
Great Britain until 1918. 

The treaty with Spain in 1795 ® was the last for quite a while to allow 
exemption without indemnity. In 1799, the year that Napoleon overthrew 
the Directory and became master of France, the Prussian treaty was re- 
enacted, and from then until 1831 the customary clause was as follows: 


The citizens of neither of the contracting parties shall be liable to any 
embargo, nor be detained with their vessels, cargoes, merchandises, or 
effects, for any military expedition, nor for any public or private pur- 
pose whatsoever, without allowing to those interested a sufficient in- 
demnification.™ 


The 1831 treaty with Mexico, however, made the modern distinction be- 
tween goods, which required indemnity, military services, which were totally 


exempted from requisition, and loans, taxes, contributions, etc., which were 
legal if enforced without discrimination.® Five years later a treaty with 
the Peru-Bolivian Confederation made the same distinctions, but prohibited 
forced loans and contributions altogether.“ This was a sort of high-water 
mark. Treaties on the old model of Napoleonic days continued to be con- 
cluded right on until 1850, with Chile, Venezuela, Ecuador, New Granada 
(Colombia), Guatemala, and Salvador,®’ although the Mexican arrange- 
ment was tried again with the Kingdom of the Two Sicilies in 1845.** 

The Hawaiian treaty of 1849 marked a slightly new approach in that 
military service and forced loans were prohibited, but other taxes and con- 
tributions generally enforced were allowed.*® Argentinian and Costa Rican 
agreements in 1853 and 1851 were the same.” 

The Swiss convention of 1850 provided thoroughgoing equality: military 

52 Malloy, 1236. 

60 2 Malloy, 1731. Treaty expired in 15 years but relevant article revived in subsequent 
treaties. (Art. 17). 61 2 Malloy, 1482, Art. 16. 

81 Malloy, 495, Art. 14. 6 2 Malloy, 1643. Art. 7. 

% 2 Malloy, 1492, (16). Text quoted taken from Art. 5 of Colombian Treaty of 1824, 1 
Malloy, 294, (5). 6 1 Malloy, 1088, Arts. 8, 9. % 2 Malloy, 1376, Art. 4. 

67 1 Malloy, 173, (5); II, 1833, (8); I, 424, (8); I, 304, (8); I, 863, (7); II, 1540, (8); respec- 
tively. 68 2 Malloy, 1808, (6). 691 Malloy, 911, (8). 

701 Malloy, 23, (10), and 344, (9), respectively. 
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exemption if the tax in lieu of service was paid, and equality in other war 
charges.” That this was unusual was shown by subsequent treaties with 
Paraguay, Venezuela, Haiti, Honduras, and the Dominican Republic drawn 
on the Hawaiian model.” 

In the meantime an attempt was made to improve treaties drawn on the 
older indemnity model. The treaty with Peru in 1851 stipulated, for ex- 
ample, that the indemnity be paid in advance.” ‘The Bolivian treaty of 
1858 ™ had the same provision which caught up with reality fifty years later 
when the treaty with Spain (1902) added the significant words, ‘“‘if pos- 
sible.” 

By the time the treaty with Italy was signed in 1871 ” it had become cus- 
tomary to include exemption from military service, provide for indemnity 
on requisition of goods, and allow for varying degrees of exemption from war 
charges. This was true of treaties with Nicaragua, Serbia, Congo, Tonga, 
Japan (both in 1894 and 1911), Spain, and Siam.7” The Peruvian treaty of 
1887 exempted United States citizens from forced loans for war, but military 
service was not mentioned.”® The Swiss convention of 1850 and a similar 
one concluded with the Orange Free State in 1871 were the only two specifi- 
cally permitting charges in lieu of military service.” 

Two conclusions emerge from a survey of pre-World War treaties con- 
cluded by the United States: (1) with the possible exception of those with 
Italy and Japan, they were not concluded with major Powers; and (2) the 
tendency was general in Latin America and prevalent elsewhere to exempt 
aliens from military service or from loans and charges in lieu of military 
service or of a discriminatory nature. 

An attempt to draw up a general treaty covering alien liability to military 
service was made at The Hague in 1907. The German proposal, which ex- 
cluded even voluntary service, has been mentioned. Colonel Borel, with 
the full assent of the Comité de Rédaction of the Third Commission, proposed 
an alternative Article 64 which he felt to be “‘in harmony with the general 
practice of nations.’’ It read as follows: “‘Belligerent parties shall not re- 


12 Malloy, 1764, (2). See U.S. For. Rel. 1894, p. 678: the United States was estopped 
from complaining of this Swiss tax on resident Americans because the State Department had 
agreed to the Swiss construction of the 1850 treaty. The interesting fact is that the United 
States was concerned about the matter. Adee was anxious to find out how Swiss citizens in 
the United States were treated and polled 42 States on the question. His conclusion was 
“. . . that the States of this Union do not impose compulsory military service, except in 
cases of extraordinary emergencies, nor compel the payment of any equivalent tax in money. 
All militia service is voluntary . . .” Adee to Broadhead (U. S. Minister in Berne), Aug. 
10, 1894. For. Rel. 1894, p. 682. Tax liability ended in 1894. See IV Moore, Digest, 
p. 66. 

Malloy: 2, 1367, (11); 2, 1846, (2); 1, 922, (5); 1, 955, (9); 1, 404, (2). 

% 2 Malloy, 1389, (2). Compare the 1836 treaty. 

™ 1 Malloy, 114, (3). 7% 2 Malloy, 1703, (5). 7% 1 Malloy, 970, (3, 4). 

™ Malloy: 2, 1282, (9); 2, 1615, (4); 1, 329, (3); 2, 1783, (9); 1, 1029, (1); 3, 2713, (1); 
2, 1703, (5); and 3, 2830, (1). 782 Malloy, 1432, (2). 792 Malloy, 1764, (2); 1311, (2). 
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quire of neutrals services directly connected with the war.’”’ He also pre- 
sented as Article 65 a statement which would have excepted voluntary 
enlistment. Both proposals fell through, however, and were replaced in the 
final treaty draft by an innocuous voeu: “‘The Conference expresses the 
opinion that the Powers should regulate by special treaties, the position 
as regards military charges, of foreigners residing within their territo- 
ries.”’ 5° 

The United States, however, concluded only three more treaties after 1907 
which contained mutual exemption from military service. One was a re- 
enactment of the 1894 Japanese treaty when it came due in 1911." That is 
now abrogated. ‘The others were Siamese treaties of 1920 and 1938, drawn 
on similar lines, and a hold-over from pre-war days.** Every other treaty 
referring to the subject and that has been concluded since World War I has 
permitted the drafting of neutral aliens under specified conditions. That 
with Germany of December 8, 1923, which was the first of the new series, 
and seemingly the model of those subsequent to it, was in the following 
form: 


In the event of war between either High Contracting Party and a 
third State, such Party may draft for compulsory military service na- 
tionals of the other having a permanent residence within its territories 
and who have formally according to its laws, declared an intention to 
adopt its nationality by naturalization, unless such individuals depart 
from the territories of said belligerent Party within sixty days after a 
declaration of war.® 


If the policy thus initiated marked an unexpected fulfillment of the Hague 
suggestions of 1907 that military service be regulated by special treaty ar- 
rangements, it manifested also appreciation by the United States of problems 
that might confront it in a future war. The Government of the United 
States was in fact endeavoring through the provisions quoted to put the 
strongest reasonable inducement before a large and numerous class of neutral 
aliens to enter its service, by demanding departure from its domain if relief 
from service were sought.™ 

It may be observed that the new American treaty policy was not fol- 
lowed by other countries in arrangements to which the United States was not 
aparty. Thus, many contemporaneous treaties provided mutual exemption 


8° This JouRNAL, Supp., Vol. 2 (1908), p. 113. The text of the voeu is given in 2 Scott, 
Acts and Documents of the Hague Conferences, 289. 

813 Malloy, 2713. Abrogated by United States action six months before Jan. 26, 1941. 

U.S. Treaties, Vol. III, 2830; U. S. Treaty Series, No. 940. 

83 U.S. Treaties, Vol. IV, 4193. See in this connection J. W. Cutler, in this JouRNAL, 
Vol. 27 (1933), pp. 225, 232, who attributes the change in the treaty policy of the United 
States to the inter-Allied treaties concluded in 1918 with Great Britain, Canada, Greece, 
France and Italy. It may be greatly doubted whether these arrangements were influential 
in causing the United States to propose to Germany the text of the article quoted above. 

% See Lincoln proclamation of May 8, 1863. 
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from military service. The United States, however, followed the provi- 
sions of its treaty with Germany in treaties with Estonia, Hungary, Salvador, 
Honduras, Austria, Latvia, Norway, and Liberia. In the Norwegian 
treaty, however, no departure was permitted an expatriated national of either 
country who had resumed residence in his native country.*’ 

It should be observed that Article 3 of the Convention on the Status of 
Aliens, signed at Havana in 1928, declared that ‘Foreigners may not be 
obliged to perform military service.’’ ** An interesting limitation on the 
right of exemption was included in the Central American Treaty of 1923, 
signed by Guatemala, Salvador, Honduras, Nicaragua, and Costa Rica, to 
the effect that 

Those who are not naturalized shall at all times be exempt from all 
military service and they shall not be admitted into said military 
service without the previous consent of their government, except in 


case of international war with a country other than one of the Central 
American Republics. 


The draft convention prepared at the League of Nations meeting on the 
Codification of International Law in 1930 exempted aliens from compulsory 
service in the armed forces, including the national guard and militia, but the 
convention was never ratified. The Harvard Draft avoids the issue, con- 
centrating in Article 21 upon the related problem of requisition of property.®° 

With the exception of the seven bilateral treaties concluded by the United 
States since the first World War, there has been no apparent tendency to 


confirm the military liability of resident alien neutrals. On the other hand, 
it has been impossible to obtain general agreement on a policy of exemption. 
The treaty policy of the United States as revealed in the arrangements con- 
cluded since World War I is perhaps self-explanatory. It is impressive in 
that it gives a loophole of escape from military service for the class of neutral 
aliens sought to be inducted. Again, the statutory policy of the United 
States is impressive because of the latitude yielded to the neutral alien. The 
only penalty he incurs for seeking release from service is loss of the privilege 
of acquiring American citizenship. He is given the option. The significant 
fact in the history of American draft legislation is that in the last analysis 


% See, for example, Art. 7 of the treaty between Austria and China, ratified June 15, 1926, 
printed in this JourNau, Supp., Vol. 21 (1927), p. 55; Art. 7 of the treaty between Germany 
and Great Britain, ratified Sept. 8, 1925, in ibid., Vol. 20 (1926), p. 86, (ef. U. S.-Germany 
treaty of 1923, below); Art. 12 of the treaty between Great Britain and Turkey, ratified 
Sept. 3, 1930, in ibid., Vol. 27 (1933), p. 98; Art. 6 in the 4th Convention of the Treaty of 
Lausanne, signed July 24, 1923, in ibid., Vol. 18 (1924), p. 69; and Central American Con- 
vention of 1923, signed Feb. 7, 1923, in ibid., Vol. 17 (1923), p. 119. 

* See U. S. Treaties, Vol. IV, 4107, 4320, 4617, 4308, 3932, 4402, 4529 and U. S. Treaty 
Series, No. 956. 

*' U.S. Treaties, Vol. IV, 4529. This provision was also included in the Liberian treaty. 

** U.S. Treaties, Vol. IV, 4723. The United States declined to accept this article. 

** This JourNnaL, Supp., Vol. 17 (1923), p. 119. 

*° League of Nations Document, C.97.M23.1930.11.5. 
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this option has never been denied. Ina word, the United States has in sub- 
stance merely asserted that military service is the price to be paid by the 
neutral national for the acquisition of American citizenship, and likewise the 
price to be paid for the privilege of permanent residence within American 
territory. No rule of international law intimates that the exaction of that 
price is wrongful. Finally, in its latest enactment, it has not even exacted 
that price for the privilege of continued residence within its domain. 
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COPYRIGHT IN WAR AND PEACE 


By WALLACE McCuureE 


When citizens of the United States propose a discussion of any subject of 
public policy which is specifically mentioned in the national Constitution, 
the constitutional provision is likely to be the most appropriate point of 
departure. The statesmen who framed the great charter of 1787 were on 
the alert in the public interest when, after providing that ‘‘ All legislative 
Powers herein granted shall be vested in a Congress of the United States,”’ 
they added that 

The Congress shall have Power .. . 

To promote the Progress of Science and useful Arts, by securing for 
limited Times to Authors and Inventors the exclusive Right to their 
respective Writings and Discoveries.? 


It was not to be presumed that, without a specific authorization, a legis- 
lature of restricted powers could deal with a subject of legislation so little 
developed as was copyright at that time, and it was definitely desirable that, 
if the growing desire for such protection was to be dealt with on a national 
seale, the correct direction should be clearly stipulated in the Constitution. 
This was satisfactorily accomplished. The unquestionable objective, in the 
event that the Congress should exercise its optional powers, was made the 
promotion of learning; the sole concern was that the public should be the 
beneficiary. A monopoly in the author was regarded as a means to that 
end; it was emphatically not an end in itself. 

This choice of means was in accord with the philosophy as well as with the 
limited resources of the times. A national treasury competent to underwrite 
direct aid to education or to authorship was not then contemplated. There 
was wide acceptance of the doctrine that if individuals pursued their own 
self-interest the sum total of their efforts would redound to the general 
welfare. The public interest would be served if individual authors were 
accorded the means of effectually pursuing their own self-interest * through 
monopoly profits because, so stimulated, persons of genius would, it was 
believed, put forth their greatest efforts and bring out their utmost in lit- 
erary and artistic achievement to the good of the community at large. 
Manifestly it was the common good alone that was the stated objective of 
the legislation authorized but in no sense made mandatory. 


?Const., I, 1. Italics not in original. 

*Const., I, 8. See pertinent comment in U. S. Congress, House of Representatives, 60th 
Cong., 2d Sess., Rept. No. 2222, to accompany H. R. 28192, pp. 6-7. The bill referred to 
became the Copyright Act of 1909. 

*Said Madison, in The Federalist (No. XLIII), referring to the constitutional provision: 

“The utility of this power will scarcely be questioned. The copyright of authors has been 
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A century and a half of experience may cast a doubt upon the continuing 
and unvarying validity of the philosophy of the constitutional provision 
and even more doubt upon the fidelity to its letter and spirit with which the 
Congress of the United States has seen fit to act upon its authorization. But 
doubt as to the wisdom of the choice of means casts no doubt upon the cor- 
rectness of the objectiv2. The constitutional aim of service exclusively to 
the public welfare remains a beacon light for the present, as for the past and 
for all the future. 

Citation of letter and verse in existing legislation might well, indeed, chal- 
lenge any connection with a constitutional authorization designed so to 
foster the protection of authors as to serve the cultural aspirations of the 
public. Similarly, much that is contained in or omitted from the existing 
statutory law of patents seems hardly defensible against the charge that it 
operates primarily for the benefit of neither the inventor nor the public, but 
rather of corporate licensees who may suppress or restrict public use of the 
invention in order to prepare the way for economic power, including, doubt- 
less, extravagant profits, or even for artificial scarcities, such as those which 
have proved so dangerous in the current war effort. However difficult 
and significant are the resulting basic problems in public policy, they must 
be passed over for present purposes if such purposes are confined to a brief 
study of the problem of copyright in its international phases now confront- 
ing the United States. 

That problem derives particular current relevancy from the emergency 
created by world war and by the expectation of lasting settlements to follow; 
for it is evident that in the international sphere, as well as in the national, 
cleavages between the public interest and the alleged interests of private 
parties—interests of licensed purveyors of copyrighted works rather than 
the creators of such works—remain pronounced and sometimes gaping. It 
is, moreover, peculiarly true that in whatever affects international relations 
the public has a special and a preémpted interest over and above as well as 
accompanying its interest in the multiplication, whether at home or abroad, 
of genuine literary and artistic productions. 

Internationally, copyright is subject to international law and that law 
is embodied in treaties which are the enactment of no single national legisla- 
tive body, but of conferences of many nations, confirmed nationally indeed 
by national act, but not subservient to any one nation’s law or policy. 
Nevertheless, it is reasonable to demand that, with respect to the negotia- 


solemnly adjudged, in Great Britain, to be a right of common law. The right to useful in- 
ventions seems with equal reason to belong to the inventors. The public good fully coin- 
cides in both cases with the claims of individuals. The States cannot separately make 
effectual provision for either of the cases, and most of them have anticipated the decision of 
this point, by laws passed at the instance of Congress.” 

4 See U. S. Senate, Committee on Patents, 77th Cong., 2d Sess., Hearings on S. 2303, a bill 
to provide for the use of patents in the interest of national defense or the prosecution of the 
war, and for other purposes. 
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tion or acceptance of treaties, no less than to statutory laws which in the ex- 
ercise of its own powers alone it enacts, the Government of the United 
States should shape its copyright policy in the spirit of the constitutional 
provision in relation to the promotion of fine art and to search carefully lest 
it fail to live up to its opportunities, lest by acts of omission it favor special 
interests, whether of creators or exploiters of literary and artistic works, at 
the expense of the public interest. The treaties that have in fact been laid 
before the Senate may with entire confidence be said to fulfill the constitu- 
tional policy of action solely in the public interest, but the record as a whole 
in this respect is not good. 

More than a hundred years passed after the adoption of the Constitution 
before any international act was entered into by the United States Govern- 
ment for the protection of authorship. This neglect to promote literary and 
artistic creation in accordance with the philosophy of the Constitution 
beyond the jurisdiction of national legislation was not for want of example. 
Long before 1891 European countries had begun to conclude treaties of 
mutual protection and in the eighties a general convention, open to the 
adherence of the United States, had been adopted and earnestly brought to 
the attention of Congress in annual messages of the President. It was not 
for want of demand for such action by statesmen and authors throughout 
much of the nineteenth century. In then recent years authors, led by 
Mark Twain, not only sought protection for their works in other countries, 
but were consistent enough to desire to offer reciprocal protection in the 
United States to authors of other countries. It was not consistency alone, 
however, that urged such reciprocity: sound business acumen led to the 
realization that if local publishers could pirate and use free of royalty the 
works of European authors, the way to publication and profitable distri- 
bution at home of the works of American authors might suffer considerable 
eclipse—or at least notoriously unfair competition. 

Assuming that the constitutional philosophy had any validity at all, the 
situation was such, indeed, as to furnish a perfect example of its potential 
capacity. If the international protection of copyright could promote cul- 
ture by securing for limited times to United States authors protection in as 
many countries as possible, such protection to their colleagues in those 
countries by means of the exclusive right in the United States to their re- 
spective writings could contribute likewise to the enrichment of culture, 
with benefit to the public at home and abroad. Why did the Congress 
hesitate? 

The reason is almost certainly to be found in the rather blatantly revealing 
provisions of the Act ® which grudgingly initiated the first reciprocal ar- 
rangements with other nations. These arrangements for authors’ protection 
were, indeed, in line with the policy of the Constitution in that they sought 
copyright monopoly for United States authors in other countries; but 

* Act of Mar. 3, 1891, Secs. 3 and 13 (26 Stat. 1106, 1107, 1110). 
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reciprocal protection in the United States could only be obtained on condi- 
tion that for the most part copyrighted works should be manufactured in 
the United States. Thus, the text of a book published in another country 
would have to be re-set in type and wholly reproduced in this country or 
else be open to piracy by publishers here without any legal remedy by the 
holders of the violated copyright. Congress had ignored or forgotten the 
liberal policy of the Constitution and had bowed to pressure from publishers 
and typographical unions that was inimical to authors’ interests and, in so 
far as protection of authors is synonymous with promotion of culture, inimi- 
cal to the public interest also. Moreover, since such a policy necessarily 
resulted in the continuance of international friction and the disgust which 
accompanies manifestations of subserviency to ulterior motives, this one 
was inimical to that more important public interest which suffers from fail- 
ure to promote the maximum of cordial relationships with other peoples by 
full and generous reciprocity in all international dealings. 

Thus the international copyright relations of the United States got off 
to a singularly bad start. The characteristics of that commencement 
have bequeathed their influence to the present day. 

Since 1931, when the President sent to the Senate, with request for con- 
sent to adherence thereto, the Convention for the Protection of Literary and 
Artistic Works, United States international copyright policy has revolved 
around the issues raised by this general copyright treaty. 

During the generation and more which had passed since 1891, the man- 
ufacturing provision of the Act of that year had been slightly eased * and 
the United States had become party to two Pan American conventions ’ 
for the protection of copyright, as well as to several bilateral treaties and a 
large number of reciprocal arrangements in accordance with the provisions 
of the statutes. But copyright legislation, hardly altered since 1909, was 
distressingly inadequate in the face of those vast developments which 
brought the million-subscriber magazine, the motion picture, and the radio 
broadcaster into the pattern of copyright incidence. Copyright law re- 
mained practically unchanged while copyright policy came within the sphere 
of interest of immense economic enterprises which, in a new sense, con- 
nected the dissemination of creative culture with business executives who 
very emphatically conceived their foremost duty to consist in the accumula- 
tion of huge pecuniary returns to investors, regardless of whether they were 
creators of literary or artistic works. 

The mechanical inventions which made these enterprises possible and the 
social developments which gave them their novel and unprecedented features 
combined to set the stage in 1931 for augmented conflicts of policy and of 
interest. The exploiters, the creators, and the public were still, indeed, the 
contestants, but with stakes vastly exceeding those of four decades before. 


6 Act of March 4, 1909, Sec. 15 (35 Stat. 1075, 1078). 
7U. 8. Treaty Series, Nos. 491 and 593. 
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For not only business organizations and profits, but authors’ associations 
and royalties, had increased mightily in the intervening years, as had also 
the public concern with respect to culture and to good neighborliness in 
international relations. The issue remains undecided, perhaps in stalemate, 
as the overwhelming catastrophe of world wide battle at arms tends to 
submerge all other international issues. 

Essentially the struggle which has evolved around the treaty—upon 
which, after eleven years, the Senate has not taken definitive action—grows 
out of the desire, on the one hand, of the exploiting businesses, of which the 
magazine publishers, the motion picture producers, and the radio broad- 
casters are the most powerful and most militant, for freedom to use the 
works of authors of other countries without any very exacting liability to 
ascertain whether those works are copyrighted, and the insistence, on the 
other hand, of government spokesmen that the public interest will be served 
by protecting authors, whether of this or other countries, by regularizing 
international cultural relations through copyright, and by confirming and 
developing international law and organization in this important sector of 
relations between peoples. The authors themselves have played a secondary 
role. Individual authors, and at least one authors’ association, have, in- 
deed, aided in every possible way the effort that has been made in their 
behalf. But other associations have conceived it preferable to sacrifice 
what they fully concede to be their self-interest in better international pro- 
tection in order to enter into various working arrangements with interests 
which oppose the treaty. 

The lines of causation back of these positions can be clarified by some 
account of the treaty itself. 

The Convention for the Protection of Literary and Artistic Works, origi- 
ally signed at Bern on September 9, 1886, has been thoroughly revised by 
succeeding general conferences, the latest being that of Rome, 1928.8 The 
United States Government has usually been represented at these conferences 
by observers who did not actively participate in negotiations. The Rome 
revision, having superseded among ratifying states the earlier versions of 
the treaty, was laid before the United States Senate in 1934. It has several 
times been reported favorably by the Foreign Relations Committee and 
once received the assent of the Senate, which latter action was, however, 
rescinded for further consideration because of certain arrangements which 
were deemed in honor binding upon individual Senators. 

The essential principles which the treaty, if approved and adhered to 
would carry into the law of the land,® are national treatment and copyright 
without formality. By national treatment is meant the guaranty that in 


* Congressional Record, Vol. 79, Pt. 6, p. 6028 (April 19, 1935), 74th Cong., 1st Sess. 
This instrument continues to be commonly referred to as the Bern Convention. 

*Const. VI. In this connection, see Bacardi Corporation v. Domenech (1940), 311 U.S. 
150; this Journat, Vol. 35 (1941), p. 383. 
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each country party to the treaty the authors of all the other participating 
countries shall enjoy the protection provided by law for authors who are 
citizens or who are within the domestic jurisdiction. By copyright without 
formality is meant copyright accruing to the author of a literary or artistic 
work by virtue of its creation alone, without any further action on his part. 
This ‘‘automatic”’ copyright is to be contrasted with copyright that accrues 
only after compliance with some formality or requirement of law. Thus 
the law of the United States requires generally that an author, in order to 
enjoy copyright in a literary or artistic work, must have published it with 
notice '° that he wishes the copyright reserved—hence the familiar insertion 
of “Copyright” on the reverse of the title page of a book—and, as a condition 
precedent to bringing an action before the courts for protection against in- 
fringement, that he must register it at the Copyright Office and deposit 
copies with the Library of Congress. While the ‘formalities’ of United 
States statute law are few and lightly to be borne, at least so far as authors 
residing in this country are concerned, and while copyright without formality 
may be said to be a part of the common law that is in force except where 
modified by the federal statute, the treaty would result in an important 
theoretical and a considerable practical change in the copyright law in force 
in this country. It should be borne in mind, however, that, of itself, the 
treaty would provide automatic copyright only for authors of other countries 
parties to the treaty, and not for authors within the domestic jurisdiction. 

The effect of a grant of copyright without formality, or “automatic” 
copyright, to the authors of other countries parties to the treaty has, indeed, 
been imaginatively expanded by special consuming interests, and other 
stipulations of the treaty have been interpreted in the light of a similar fear- 
someness. But there is every reason to suppose that the net result of ac- 
ceptance of the treaty by the United States would be definite augmentation 
of protection from the author’s point of view, and that such statutory re- 
quirements as that the works of authors belonging to other countries parties 
to the treaty must be manufactured or remanufactured in the United States 
in order to be eligible to copyright would be regarded as wholly incompatible 
with and overruled by the treaty’s obligations. 

There are several details of the treaty that have been especially scrutinized 
for their possible effect upon current practices in the United States. A good 
example is the provision retaining for the author ‘‘the right to object to 
every deformation, mutilation or other modification” " of his works, to be 
implemented in accordance with legislation in the separate countries. Is 
this ‘‘moral’’ right alienable by specific contract with an assignee or licensee 
of a copyright? Moreover, the specific inclusion within the treaty ” of pro- 


1° Act of 1909, Sec. 9. Washingtonian Publishing Co. v. Pearson, et al. (1939), 306 U. 8. 
30. 11 Art. 6 bis. 

12 Art. 2. See U.S. Senate, 77th Cong., Ist Sess., Ex. Rept. No. 1, p. 5, Jan. 16, 1941, 
Committee on Foreign Relations. Submitted by Mr. Thomas of Utah. 
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tection for ‘‘addresses”’ and other compositions of the mind that may be (but 
need not be) delivered by the spoken word without an accompanying inscrip- 
tion of any variety, has raised the question whether, if a song merely 
“breathed . . . into the air’ found lodgment in some less scrupulous re- 
pository than ‘‘the heart of a friend’”’ and was later copied, such act would 
be in violation of a right of him who “breathed” it. Furthermore the 
treaty * provisions appear to include retroactively some works which, 
though in existence before the adherence of a country to the treaty, are not 
copyrighted in such country and hence, in a sense, may by the treaty be 
taken out of the public domain and given the protection of the newly-adher- 
ing country’s laws. 

Apparently no one objects to the provision of the treaty according na- 
tional treatment to the authors of other countries. Pan American treaties 
and informal arrangements © in accordance with the Acts of 1891 and of 
1909 resulting reciprocally in such treatment are already in force with a con- 
siderable majority of other countries. But the reactions of the exploiting 
interests,'* the creators, and the public to automatic copyright, the manufac- 
turing requirement, “moral” rights, “oral’’ copyright and retroactivity 
vary fundamentally. To all of these, except the manufacturing clause, 
most of the exploiters object because of the fear of increased difficulties in 
dealing with authors and obtaining clear and unassailable rights to use 
literary and artistic works as they see fit. The retention of the manufac- 
turing clause is no longer insisted upon by publishers; the book publishers, 
indeed, maintain a generally favorable attitude toward the treaty. But 
the printing trades unions, while in many cases acknowledging the futil- 
ity as well as the economic viciousness of the manufacturing clause, are 
disinclined to give it up. The authors, if correctly represented by one of 
their leading associations, while deploring this requirement, have been so 
anxious to play along with organized labor as to be willing to sacrifice their 
own known interests rather than insist upon what labor opposes. They 
desire, of course, the increased protection afforded by the treaty, including 
the provisions specifically discussed, and in earlier decades under different 
leadership were its foremost champions. While lukewarm toward the 
treaty, they are vigorous champions of automatic copyright as a matter of 
national law. They thus in a sense seek a whole loaf or none at all. 


8 Art. 18. 

“U.S. Treaty Series, Nos. 491 and 593. 

* These arrangements are evidenced by presidential proclamations appearing currently in 
Statutes at Large. 

* This term is used in no opprobrious sense, but merely to connote, after the analogy of the 
exploiting of natural resources, the use of cultural resources for private profit of a purely 
commercial nature. Obviously those interests have made available for the public literary 
and artistic creations on an unprecedented scale and in a way which, despite gross abuses, not 
only makes possible magnificent cultural achievements, but actually results in educational 
values of the highest importance. 
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The public interest ‘7 with respect to the Convention for the Protection of 
Literary and Artistic Works would seem to be expressed as follows: 

1. As to automatic copyright as an international policy, regardless of 
whether a country adopts it with respect to its own nationals, the affirmative 
argument is substantially the argument for copyright in general. In so far 
as copyright (with or without formalities as conditions precedent) promotes 
intelligence, it is in the public interest. Since compliance with formalities 
by persons resident in other countries is always likely to present difficulties, 
and as in time of emergency their suspension appears to be necessary if in- 
ternational copyright is to be maintained, it follows that the public interest is 
in favor of such a provision. That such is the general view is suggested by 
the fact that a large majority of the countries of the world have long ac- 
cepted a treaty of which copyright without formality is the most distinctive 
and most important provision. The United States, in fulfilling its desire 
to assist in the development of orderly and effective international relations 
in the field of copyright, no less than in following the policy of its own Con- 
stitution, would seem clearly to be acting in the public welfare so far as this 
prime feature is concerned, as well as to be taking advantage of the one in- 
strumentality available to it, should it adhere to the general convention. 

2. As to the manufacturing requirement, no conceivable public interest 
could fail to be served by its elimination. So palpable an earmark of the 
dog-in-the-manger type of self-seeking is a discredit to any body politic. 
Moreover, it does not appear even to serve the unenlightened selfishness of 
its sponsors. A country which has now become a net exporter of copyright- 
able products is likely to provide more jobs by protecting its authors from 
piracy abroad than by requiring other countries’ authors to manufacture 
their books and certain other creations within the national borders. Its 
invalidity as a protector of labor interests is suggested by the tendency of 
representatives of labor to use it as a bargaining device in dealing with inter- 
ests that desire its abolition rather than as a principle which must be main- 
tained because of its inherent value. Present day arrangements between 
publishers usually result in American editions of important works regardless 
of it, and modern processes of reproduction have taken away much of its 
make-work capacity. Work merely for work’s sake does not increase a 
country’s wealth and standard of living. Economically false, the manu- 
facturing requirement is culturally perverted. But the clause remains a 
rider dedicated to private greed, wholly irrelevant to and inconsistent with 
a measure enacted under a constitutional authorization to promote higher 
arts. Surely here the Congress has dragged down to its most abysmal 
nadir the policy of the Constitution that copyright legislation should be 


17 For an attempt to show that the adoption of the treaty would in reality operate for the 
benefit of all interests, even the special interests opposing it, see U. 8. Senate, Committee on 
Foreign Relations, 77th Cong., 1st Sess., Hearings before a subcommittee on Ex. E, 73d 
Cong., pp. 185-186. 
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used for the public welfare. The evil principle of the manufacturing provi- 
sion remains to vex international relations and disgust honest men. If the 
treaty made no other contribution than the repeal of this stupid anachronism, 
it should be adopted in the public interest of the people of the United States. 

3. As to the author’s “‘moral” right, it is obviously in the public interest 
that the cultural value of literature and art be maintained at the highest 
attainable point. While publishers, motion picture producers, and those 
who convert such works into form suitable for dramatic or radio presentation 
may improve upon the original author’s ideas, the interests of the public 
seem to favor his control, but not such rigid and inalienable control as to 
encourage eccentric claims against capable and conscientious exploiters. 
The treaty'® does not appear to preclude reasonable contracts between crea- 
tor and exploiter, and it leaves individual countries parties largely free to 
interpret it severally in accordance with their national policies. Adherence 
to the treaty would almost certainly leave the existing common law in force 
in the United States without any appreciable change.'® 

4. As to “oral” copyright, it is clear that the public interest knows no 
relationship to such indefinable productions of the mind as the authors 
thereof do not reduce to something that under the Constitution may be 
termed a ‘‘writing.’”’ But neither is there any reason to believe that any- 
thing not a “writing” is required to be copyrighted by virtue of the treaty.”° 
The records of the conference which framed the treaty, reénforced by com- 
mon sense, belie the fears of exploiting interests lest authors may arise to 
sue them for appropriating works that have been voiced but not stated by 
such authors in lasting form. There is clearly no occasion at this point 
to reject an instrument otherwise attuned to the public interest. 

5. As to retroactivity, the treaty *! appears to provide that a country 
adhering to it shall protect copyright in works that remain protected in the 
other countries parties, though created before the date of adherence, subject 
to a flexible right of application in accordance with national legislation. 
This provision, like everything in the treaty, is reciprocal and would result 
in immediate and automatic copyright for many United States works not 
theretofore copyrighted in other countries, while making it incumbent upon 
exploiters in this country to take care lest they infringe rights that thereto- 
fore had not been legalized here. The danger to exploiting interests may 
easily be exaggerated, as in all probability most works that are likely to be 
of considerable commercial value in this country will have been copyrighted 
here regardless of the treaty. The public does not seem likely to be de- 
prived of any long-run cultural values by the necessity that exploiters avoid 
reproduction of literary and artistic works unless and until they can obtain 


18 Art. 6 bis. 


See U. S. Senate, 77th Cong., Ist Sess., Ex. Rept. No. 1, p. 5. 
* Art. 2. 


* Art. 18. See also Art. 13. U.S. Senate, 77th Cong., Ist Sess., Ex. Rept. No. 1, p. 5. 
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the author’s permission; on the other hand, if that interest is in general 
served by copyright protection, so natural and logical an extension of it, 
alike to national authors and to authors of other countries, would seem to 
enhance that service. There seems to be no likelihood whatever of any 
injury or deprivation to exploiters who are willing fully and faithfully to 
respect authors’ rights. The idea that any considerable proportion of needed 
works will long be inaccessible to them because of inability to contact the 
authors seems very highly imaginary. 

While the foregoing paragraphs are believed to set forth all of the essential 
considerations connected with the proposal to adhere to the copyright treaty, 
there are, needless to say, contentious related points: for instance, whether 
the adoption of the treaty should be preceded by alteration of the national 
statutory law so as to conform to it and implement it. Accompanying 
legislation would unquestionably be appropriate, but there is little if any 
dissent from the proposition that the treaty is complete in itself and can be 
executed as law without the assistance of the legislative branch of the 
government. 

For twenty years repeated efforts have been made, on the basis of repeated 
exhaustive hearings before Congressional committees, to alter the national 
statute in the direction of harmony with the treaty. All have broken on 
the rock of uncompromising intransigeance of authors’ and exploiters’ 
organizations, often having little or no connection with international copy- 
right policy. An excellent example is the provision of the statute fixing 
a minimum of $250 as the award in a successful infringement suit, regardless 
of the real extent of the injury suffered. Enacted as a strong-arm remedy 
against blatant piracy, it may have been justifiable when the trouble and 
expense accruing to an author acting for himself alone in bringing legal 
action would often have been prohibitive unless, in the event of recovery, 
something more than the actual damage was made mandatory upon the 
courts. But with the growth of authors’ organizations, with legal staffs 
and with numerous retained counsel scattered over the country, and with 
modern means for multiplied performance of musical works, this statutory 
damage provision assumed the characteristics less of a preventive of in- 
fringement than an instrumentality of oppression and became a business 
asset capable of determining charges made by copyright assignees for public 
presentation of literary and artistic works. Surely here, if anywhere, rea- 
sonable compromise ought to be practicable, but no issue has been ap- 
proached in a more dogmatic spirit. 

The only way that the log-jam seems likely ever to be broken is by the 
genuine invocation of the public interest. When there is full recognition 
of the existence of a public interest in copyright, independent of the con- 
flicting interests of creators and exploiters, the way to the enactment of a 
just law will not be hard. 

That minimum statutory damages and numerous other bones of conten- 
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tion, gnawed over by the legislative counsel of vast business enterprises— 
far removed indeed from the springs of creative genius out of which a nation’s 
culture is developed and science and the useful arts are promoted,—prevent 
as a practical matter the modernization of the copyright law is shown by a 
significant recent experience. Noting that hearings before Congressional 
committees had degenerated into mere occasions for oratorical and forensic 
displays between representatives of opposing private interests whose 
retainers might cease if efforts to obtain legislation should be successful, 
the National Committee of the United States on International Intellectual 
Codperation set up a Committee for the Study of Copyright and invited 
representatives of the leading special interests to meet under its auspices 
quietly and in private with the idea of calmly discussing honest differences 
and arriving at honest compromises. Notwithstanding admirable leader- 
ship by the committee, the result was hardly different from the efforts 
made in committees of Congress: a praiseworthy bill was drafted, and even 
introduced into the Senate,” but without the backing of the interests 
concerned. Congress, inert between the opposing pressures, has given the 
bill even less consideration than its long line of notable predecessors. 

The result is that, if the pending treaty is needed in the public interest— 
and on every count such is believed to be the case—it should be approved 
by the Senate without waiting for the enactment of legislation. Its adop- 
tion would be a most convincing sign that the public interest can prevail 
over private conceptions of special interest. In the light of actual experience 
with the treaty, a more intelligent approach can be made to the problem of 
the reform of the national copyright law,” and such piecemeal amendments 
of the statute can be effected as from time to time are demonstrated to be 
necessary or desirable. 

The cleavage between warring private interests, on the one hand, and, 
on the other, the presentation of the matter by persons without personal 
financial interest in it, and earnestly endeavoring to assess accurately and 
represent intelligently the interest of the people as a whole, was even more 
recently demonstrated in an experience of the American Bar Association. 
The protection of authors’ rights and the promotion thereby of science and 
useful arts had for many years been a subject of discussion and resolution 
in the Section of Patent, Trade-Mark and Copyright Law, the attitude of 
which toward positive international policies was likely to be inconclusive or 
condemnatory. At the annual meeting of 1941, the Section of International 

*§. 3043, 76th Cong., 3d Sess., Jan. 8, 1940. 

* At the hearings on the treaty in 1941, Dr. Waldo G. Leland, Chairman, The Committee 
for the Study of Copyright, said: “The Committee for the Study of Copyright which is con- 
cerned only for the public interest broadly interpreted, is convinced that, immediately upon 
the ratification of the convention, the necessary legislation can be offered in a form that will 


be generally acceptable and can be adopted without the conflict of interests that has charac- 


-— and frustrated previous efforts to reform our copyright law.”’ Hearings, loc. cit., p. 
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and Comparative Law brought before the House of Delegates a forthright 
resolution favoring immediate adherence by the United States to the Conven- 
tion for the Protection of Literary and Artistic Works. Difference of 
opinion and conflict of jurisdiction as between the two sections led the 
House of Delegates to resubmit the resolution and instruct the Section of 
International and Comparative Law to discuss it with the Section of Patent, 
Trade-Mark and Copyright Law. For purposes of this discussion the 
Chairman of the latter Section appointed three able members all of whom 
were of counsel for important exploiting interests and all of whom in that 
capacity had appeared before committees of Congress in opposition to the 
treaty. The Chairman of the other Section appointed members all of whom 
were public officials and consequently in duty bound to stand by the interests 
of the public. Needless to say the discussions did not lead to an agreement.” 

Perhaps the favorite argument of those who oppose adherence to the 
treaty is that now is not the time. In war we must wait for peace; in periods 
of emergency we must wait for eras of calm; when there is depression we 
must await prosperity. In normal times (if any there be) we must wait 
for a more auspicious moment. This attitude was not wanting at the most 
recent hearings on the treaty held by a Congressional committee. 

A subcommittee of the Committee on Foreign Relations of the Senate, 
latterly under the wise and patient leadership of Senator Thomas of Utah,” 
has for years sought to resolve the question of the treaty. Although it was 
difficult to conceive of anything that had not already been reiterated in many 
previous hearings, the claim of promise to certain special interests that they 
again be heard was honored, and two days, April 15 and 17, 1941, were 
devoted to the purpose. Much old stuff cropped out anew. There was, 
for instance, the old effort to appeal to prejudice against the “foreigner.” 
There were racial arguments and attempts to show the Convention would 
operate for the benefit of Powers unpopular in the United States. Vague 
demands for reservations, wholly impractical to attain, were again put forth. 
Most striking of all, perhaps, was further revelation of the haziness of spokes- 
men for labor regarding the nature of copyright in relation to the manufac- 
turing requirement which they continued todefend. Thus the representative 
of the International Allied Printing Trades Association, spoke of “foreign 


*4 Reports of American Bar Association, Vol. 66 (1941), pp. 156-158. 

* This is indeed a pathetic commentary. There is every reason to believe that a well-nigh 
complete unity of interest exists and that not only would no interest, private or public, suffer 
from the adoption of the treaty, but that all would gain advantage from such step. See 
supra, footnote 17. 

26 A Vice-President of the American Society of International Law. The former chairman 
of the subcommittee was Senator Duffy, of Wisconsin, whose accompanying bill for the 
general reform of the copyright laws achieved the unique distinction of being the only such 
bill, since the treaty was sent to the Senate, to be passed by that body. It was not acted 
upon by the House. Some years before the Vestal Bill, approved by the House, had died 
in the Senate. 
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authors,” in the event of the abrogation of the requirement, getting ‘‘ access 
to our market without producing their books in this country,”’ and of the 
unreasonableness of turning ‘‘that market over to foreign authors who not 
only know more about what is happening now but who could have the added 
advantage of printing their works at a fraction of the cost of manufacture 
in this country.” 2? 

Now whatever the merits or demerits of the manufacturing requirement 
in United States national law, it has nothing directly to do with inter- 
national trade. No law or regulation of international interchange differ- 
entiates between printed matter that is copyrighted and printed matter 
that is not. Uncopyrighted works of British authors manufactured in 
Britain, or anywhere else, enter and circulate in the United States just as 
freely as, perhaps sometimes more freely than, they would if they were 
copyrighted here. There is no obstacle at the customs house to the importa- 
tion of uncopyrighted works. The one difference is that if piracy takes 
place, the British author or other author of a work in English has no remedy. 
The cost of the printing (asserted to be less in Europe than in the United 
States) seems equally irrelevant to the question of copyright. Whether the 
remainder of the quoted passage was intended to intimate (not too delicately) 
that the United States authors are less knowing than their contemporaries 
abroad, and hence need to be protected against competition from them, the 
reader’s guess is as good as the writer’s. 

In contrast with the special interests, a comparatively new and challenging 


note was sounded on behalf of the public interest, particularly by Assistant 
Secretary of State Breckinridge Long, who concluded his testimony as 
follows: 


The convention before you recognizes the universality of culture be- 
cause it is open to universal adherence, but it is equally applicable to 
whatever groups of countries may desire to improve their group relations 
by becoming parties to it. Its universal potentialities are likely to rec- 
ommend it to groups who wish to see culture develop naturally and not in 
any sense to be regionalized. 

We hope you will give your approval to the pending convention for 
another reason pertinent to the present crisis in affairs. As Secretary 
Hull said in a communication to the chairman of this subcommittee 
some time ago, it ‘‘fits definitely into the program of endeavoring to 
build up, step by step, better international relations in general. I am 
convinced that thus to take advantage of opportunities for the better- 
ment of details is a particularly appropriate way for democratic peoples 
to make their influence effective, and that, in a world torn by destruc- 
tive efforts, we should let pass no occasion which offers a chance to 
achieve constructive results. Failure of the United States to become a 
party to this convention has not only left the door open for injustices 
to its citizens and for obstacles to the right kind of cultural progress, but 
for ill feeling on the part of literary and artistic workers in other coun- 
tries, notably the English-speaking countries.’’ 


*” Hearings, loc. cit., pp. 162, 163-164. 
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The present is not a time when we can afford to neglect any oppor- 
tunity, even in a limited field, to overcome disorder by order, replace 
chaos with law—set up a regular order of procedure. 2° 


While considerations of space preclude mention of numerous not unim- 
portant details, the foregoing is believed to present a fair picture of by far 
the most important elements of the copyright picture as it confronts the 
United States in the summer of 1942. But, aside from the general treaty 
itself, there are accompanying aspects of the problem that must be con- 
sidered. 

Like the general international copyright question, there has long been 
pending and yearly becoming more acute the special question of protection 
of authors and public interests throughout the countries of the Pan American 
Union. The treaties and agreements in effect among certain of these 
countries, while on their face possessing many virtues, have not in practice 
demonstrated any high degree of capacity to provide adequate international 
protection for the creative genius of countries in recent times more than ever 
committed to policies of cultural codperation. Accordingly, the Eighth 
International Conference of American States, meeting at Lima in 1938,?9 
taking note of a resolution and draft protocol prepared by the National 
Committee of the United States on International Intellectual Codéperation, 
instructed the Pan American Union to submit these instruments to the 
governments of the twenty-one republics, and, having received these gov- 
ernments’ observations regarding them, to make them the basis of a defini- 
tive convention. Such convention may be opened for signature by the Pan 
American Union or submitted to a special conference or to the Ninth Inter- 
national Conference of American States. In the early summer of 1942 the 
Union had not completed a definitive draft, but correspondence with the 
member governments had been carried on and much careful attention given 
to the matter. 

The presence of world war, while doubtless contributing to delay, had also 
clearly increased the need for regularization and standardization of inter- 
national law and order with respect to copyright as with respect to all other 
subjects of inter-American interest. The United States, the President of 
which has urged and continues to advocate adherence; Brazil and Haiti, 
which have long been parties; those other American Republics, particularly 
Uruguay, which have given much favorable consideration to the Convention 
for the Protection of Literary and Artistic Works; and Argentina, which 
has adopted an admirable national law conforming to its most essential 
features, must necessarily be influenced by their status with respect to the 
general treaty in developing their policies relating to Pan American arrange- 
ments designed to meet Pan American problems. Canada and most of the 
colonial areas of the Americas are parties of long standing. 


28 Hearings, loc. cit., p. 36. 
29 Final Act, Resolution XX XIX. 
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Meanwhile, the world political emergency, which after rapid worsening 
since the low point of the world economic depression a decade ago became 
cataclysmic with the events of September 3, 1939, has resulted in legislation 
in the United States which, following precedents of World War I, is of very 
direct and palpable concern in a study of copyright in wartime. The value 
to authors of copyright without formality is never so much appreciated as 
when interference with communication between nations, such as results 
from blockades, censorships, and the destruction or threat of destruction 
of the vessels of aviation and navigation, delays or prevents compliance 
with the various and varying requirements of the copyright laws of the sev- 
eral countries in which the assurance of copyright is desired and sought. 

With a view to the alleviation of the injury to the creators of literary and 
artistic works growing out of the war situation, the Congress passed an Act, 
approved September 25, 1941,*° providing that in case authors or their as- 
signees had been or should be ‘temporarily unable to comply with the condi- 
tions and formalities” prescribed by the United States statute ‘‘ because of 
the disruption or suspension of facilities essential for such compliance,” an 
appropriate extension of time * for fulfillment might be granted by the 
President. The operation of the Act with respect to the authors of any 
particular country depends upon the willingness of that country to grant 
reciprocal treatment to United States authors. The existence of such 
reciprocity is to be determined by the President and evidenced by his 
proclamation. 

While as late as mid-June, 1942, no proclamation had been issued and no 
reciprocal agreement had been reached with any other country, the signifi- 
cance of the enactment is real, and it has a real importance as showing the 
need for general international legislation for the protection of authors in 
periods of war, and in demonstrating afresh the advisability of abolishing 
formalities altogether as a condition precedent to copyright. Were the 
Convention for the Protection of Literary and Artistic Works in force as 
to the United States, this country’s authors would be amply protected in 
forty-odd other countries parties without the need of negotiating agreements 
in the midst of the chaotic conditions produced by war. 

There is also a connection of importance with respect to copyright without 
formality in the second of the two specific wartime measures now affecting 
the copyright problem in the United States, that is, the granting of power 
to the Alien Property Custodian to be vested with alien-held copyrights. 
By Executive Order No. 9095, March 11, 1942, based on the First War 
Powers Act, 1941,** the Office of the Alien Property Custodian was estab- 
lished in the Office for Emergency Management of the Executive Office of 


* 55 Stat. 732. For corresponding Act of World War I period, see 41 Stat. 368. 
" The Act of 1941 also provides for extension of time for renewal of copyright. 
"See U. S. Senate, 77th Cong., Ist Sess., Ex. Rept. No. 1, pp. 1-2. 

* 55 Stat. 838. Approved Dec. 18, 1941. 
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the President. Already a number of copyrights have vested in the Custo- 
dian, and the number that may legally be so vested appears to be limited 
only by the number of United States copyrights owned by persons who are 
not nationals of the United States. Whether it will be the policy of the 
Alien Property Custodian to make wide use of his powers or confine such 
use to needs growing directly out of war requirements, is not known. Ex- 
amples of the latter type of policy would be found in the vesting of medical 
books that might be usefully copied for the hospital services of United 
Nations’ armed forces. Examples of the broader policy might occur if, 
with an eye to cultural development and the uninterrupted promotion of 
learning, the Custodian should become vested with miscellaneous copyrights 
belonging to persons not in the United States with whom United States 
educational or exploiting interests might not, in wartime, possess means of 
making contact. 

Should the Convention for the Protection of Literary and Artistic Works 
come into operation as to the United States during the course of the war, 
there would, presumably, be copyrighted in the United States certain 
existing works not theretofore enjoying copyright here, and new works would 
be created which perhaps, except for the treaty, would not be copyrighted 
in this country. In other words, works automatically copyrighted in the 
United States by virtue of the treaty would, it may be confidently assumed, 
fall under the jurisdiction of the Alien Property Custodian, and could be 
vested in him with right to license their use to publishers and producers 
generally. Reciprocally, of course, creations of American authors would be 
automatically copyrighted in other countries; but without copyright, they 
could be pirated whenever and wherever desired. 

The realistic element of the situation would, accordingly, seem to be that 
the procedure of vesting copyright in the Alien Property Custodian could 
be utilized for an orderly international user of cultural works at a time 
when private parties might not be able because of the chaos of war to com- 
municate with one another. Assuming that the policy would include some 
arrangement for return of the copyrights at the close of hostilities * and, 
where just, something in the way of compensation, authors, no less than the 
public, might benefit by the multiplication and dissemination of their works 
thus made practicable.* 


* Concerning the disposition of holdings of Alien Property Custodian following World 
War I, see Foreign Relations of the United States, 1927, Vol. I, pp. 301-308. For mention 
in an interesting connection of the question whether a patent (or copyright) is “property” 
in the sense of the Fifth Amendment to the Constitution of the United States, hence that the 
monopoly is irrevocable by Congress, see U. S. Senate, Committee on Patents, 77th Cong., 
2d Sess., Hearings on 8. 2303, Pt. 1, p. 34, April 14, 1942. 

%° Whether the convention, which is a general multipartite treaty, if now adhered to by 
the United States, would be in force or in suspense for the duration of the war as between the 
United States and those countries with which it is at war, is a question of extreme nicety 
and difficulty. It would certainly be in force, however, as to other countries parties and the 
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It appears, therefore, that the question of the approval by the Senate 
of the Convention for the Protection of Literary and Artistic Works is one 
that touches every phase of international copyright policy in wartime as 
well as in peacetime. It is believed to be the central issue in copyright in 
the United States the affirmative solution of which would assist in the solu- 
tion of all other problems of this nature, aid materially in all phases of the 
promotion of the arts, and advance the general policy of international 
cultural interchange. 

But an even more compelling reason for immediate action by the Senate 
is that any act strengthening orderly international procedure in accordance 
with law is an act that ought not to be neglected but expedited as a means 
of restoring and maintaining peaceful and profitable relationships between 
nations. Not the least significant feature of the general copyright treaty 
is its permanent administrative bureau and provision for recurring inter- 
national conferences to consider and improve the protection of the creators 
of literary and artistic works. In its field this union of nations, set up by 
treaty, is an old and conservative political mechanism which forms a reliable 
precedent for developments covering functions of greater moment. 

“Tn time of war prepare for peace.”’ At the close of armed hostilities 
the cry for order under law should be paramount. What the Department 
of State has needed that it might effectually protect the rights of this coun- 
try’s authors in other countries, what a fair reciprocity has long required in 
order that there should be adequate protection for others here, will be thrice 
blessed if it is already adopted and reduced to current use when the firing 
ceases. At a time when all brains and all energies will be needed to solve 
unforeseeable problems, the fact of having taken the big step toward solving 
the problem of international copyright will be of genuine advantage. When 
the time comes to amend international copyright law through further revi- 
sion of the Convention for the Protection of Literary and Artistic Works, 
the United States Government will be in a position to know from experience 
what changes it will advocate. Meanwhile it will enjoy the advantages of 
the treaty and opportunity to induce other nations not already parties to 
accept it also. 

There are not many instrumentalities of adjustment now open to definitive 
adoption by act of national government. This treaty, though not looming 
large in the totality of world affairs, is in no sense lacking in importance. 
Thoroughly tried for over half a century and found acceptable to most of 
the world, its adoption by the United States now would be accounted an 
initial step in post-war settlements, an act of worthy international collabora- 
tion and support of international organization, a measure for the unification 
and wider application of international law, and a statesmanlike move to pro- 
mote science and the useful arts temporarily in war, permanently in peace. 


powers of the Alien Property Custodian are not limited to the investiture of copyrights of 
enemy nationals. 


THE NORTH PACIFIC FISHERIES 


By Gorpon IRELAND 


When the time comes for the representatives of Japan to face those of 
China, Great Britain, Holland, Mexico and the United States across a table, 
to drive the best bargain they can for the continued national life of their 
island empire in the Pacific, one of the questions to be settled will be the 
control of the fisheries. Given the tremendous importance of fish in the 
food and economy of Japan, it will be a fundamental and vital question; and 
it would seem that for any thorough-going settlement the Soviet Union, with 
its shores on the Pacific, should be invited to participate in the discussion, if 
indeed by that time it has not actually gone to war with Japan. A brief 
review of the history of the problem may be of interest now and helpful to a 
better understanding later. 


I. Fur SEAL PROTECTION 


Emperor Paul I of Russia by an imperial ukase of July 8, 1799, granted 
the Russian-American Company various rights of hunting and fishing in the 
northeastern seas, and along the coast of America, from 55° to Bering Strait. 
Emperor Alexander I, by a ukase of September 7, 1821, approved for the 
company, and exclusively for Russian subjects, ‘‘the pursuits of commerce, 
whaling and fishing and of all other industry, on all islands, ports, and gulfs, 
including the whole of the northwest coast of America, beginning from 
Bering’s Strait to 51° N. lat.; also from the Aleutian Islands to the eastern 
coast of Siberia, as well as along the Kurile Islands, from Bering’s Strait to 
the south cape of the island of Urup, viz., to 45° 50’ N. lat.’’; and all for- 
eign vessels were forbidden, except in case of distress, to land on the coasts 
and islands belonging to Russia or even to approach them within less than 
100 Italian miles. John Quincy Adams, United States Secretary of State, 
protested on February 25, 1822, against the claim to exclude vessels of United 
States citizens beyond the ordinary distance to which territorial jurisdiction 
extends.! Great Britain also protested, and following negotiations at St. 
Petersburg, Russia entered into conventions with the United States, April 
17, 1824, and with Great Britain, February 28, 1825, by which it was agreed 
that in any part of the Pacific Ocean the respective citizens or subjects of 
the parties should not be disturbed or restrained in navigation or in fishing, 
except at points where there were Russian establishments. In 1835 Russia 
began a policy of conservation of the fur seals in her Alaskan waters, im- 
posing a closed season for fifteen years, to 1850, and then allowed only two 
and three year old bulls to be taken, until 1867. 

11 Moore, International Arbitrations (1898), 755; 1 Moore, Digest of International Law 
(1906), 890. 

400 


THE NORTH PACIFIC FISHERIES 401 


By the Seward Convention signed at Washington, March 30, 1867,? Em- 
peror Alexander II sold to the United States for $7,200,000 in gold all the 
territory and dominions which he possessed on the continent of America and 
in the adjacent islands; with the western boundary running down a meridian 
from the Arctic Ocean midway between Krusenstern or Ignalook Island and 
Ratmanoff or Noonarbook Island of the Diomedes group as far as 65° 30’ N. 
lat., thence southwest through Bering’s Straits and Bering’s Sea to pass 
midway between the northwest point of St. Lawrence Island and the south- 
east point of Cape Choukotski in Siberia, to 172° W. long., thence south- 
westerly to pass midway between Attu (the westernmost of the Aleutian 
Islands, 700 miles from Japan, and Medni (Copper) Island in the Koman- 
dorski group to 193° W. long. 

From 1870 the United States leased to commercial companies the priv- 
ilege of taking fur seals* on the Pribilof Islands. Meanwhile there was 
pelagic hunting by numerous vessels, and from September, 1886, to Feb- 
ruary, 1887, various British Columbian sealing schooners were seized in 
Bering Sea east of the Russian boundary line, brought into Sitka, and ordered 
forfeited and sold and their officers imprisoned and fined by the United 
States court there, for violation of territorial statutes against the killing of 
fur-bearing animals, on the theory of mare clausum. Great Britain pro- 
tested the seizures and the United States ordered the discontinuance of such 
proceedings, but invited France, Great Britain, Germany, Japan, Russia, 
and Sweden and Norway to codperate for the better protection of the fur 
seal fisheries in Bering Sea. A convention was virtually agreed upon with 
Great Britain and Russia, when negotiations were suspended by Great Brit- 
ain on May 16, 1888, at the request of the Canadian Government,‘ without 
whose concurrence, which could not then reasonably be expected, Great 
Britain would not sign any treaty on the subject. Seizures of Canadian 
vessels in the open waters of Bering Sea began again by the United States 
in 1889, and a long and at times acrimonious diplomatic correspondence 
with Great Britain followed. Secretary of State James G. Blaine asserted 
that the pursuit and killing of fur seals in Bering Sea was, from the point of 
view of international morality, an offense contra bonos mores, and Lord Salis- 
bury maintained that it was not so until there had been some special inter- 
national arrangement to forbid it, as fur seals were indisputably ferae naturae 
and res nullius until caught. A modus vivendi was agreed to on June 15, 
1891, by which Great Britain undertook to prohibit until May, 1892, any 
killing of seals by British subjects in Bering Sea east of the Russian boundary 


* Gordon Ireland, Boundaries, Possessions and Conflicts in Central and North America 
and the Caribbean (1941), 290. 

* Callorhinus: Alascanus, from the Pribilof Islands, Kurilensis from the Robben (Tuleni) 
- Kurile Islands region, and Ursinus from the Komandorski Islands and along the Asiatic 

oast. 


‘U.S. Foreign Relations, 1888, II, 1842; this Journat, Vol. 1 (1907), p. 742. 
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line, and the United States to prohibit such killing by United States citizens 
in the same part of the sea or on the islands, except 7,500 for the subsistence 
of the natives. 

A treaty of arbitration was signed at Washington February 29, 1892,5 
by which it was agreed that a tribunal of seven should decide five specified 
questions, and if the concurrence of Great Britain should be found neces- 
sary for the proper protection of the fur seal, establish suitable regulations 
therefor. On April 18, 1892, the modus vivendi was extended to the end of 
the arbitration. The arbitrators (two each from Great Britain and the 
United States, one each from France, Italy and Sweden and Norway’ sat at 
Paris from February 23 to July 8, 1893. 

The United States maintained that Bering Sea was not included his- 
torically in the Pacific Ocean; that Russia had asserted and maintained ex- 
clusive rights, under a strict colonial system, in fishing and hunting in and 
around Bering Sea, so that British subjects and vessels were excluded, until 
the sale of Alaska in 1867; and that all Russia’s exclusive rights had been 
ceded and transferred to and thereafter asserted by the United States. 
Moreover, the United States declared, where by the art and industry of 
man, in the exercise of husbandry, wild animals are made to return to a par- 
ticular place to such an extent that the possessor of the place can deal with 
them as if they were domestic animals, his property in them continues, no 
matter how far away they go, so long as they have the intention of returning; 
therefore the United States had a right of protection and property, coupled 
with a trust for mankind, in the fur seals frequenting the Pribilof Islands, 
when found outside the ordinary three-mile limit, based upon the established 
principles of the common and the civil law, upon the practice of nations, 
upon the laws of natural history and upon the common interests of mankind. 

Great Britain pointed out that Bering Sea was no mare clausum but the 
common highway to the fisheries in the Arctic Ocean and to the northern 
British possessions in the Yukon and on the Mackenzie, and was an open 
sea in which all nations of the world had the right to navigate and fish, not- 
withstanding any supposed attempted exclusion by Russia or, since 1881, 
by the United States; that the claim of property in and a right to protect the 
fur seals outside the three-mile limit was entirely without precedent and in 
contradiction of the position of the United States on other occasions, as dur- 
ing the Franco-British war in 1804, in 1812, and in the incidents at the Falk- 
land Islands in 1831; *® and that there was no right of property in and hence 
no right of protection over the fur seals at sea. 

The Tribunal deliberated behind closed doors from July 10 to August 15, 
1893, when it handed down its award.’ Deciding that the United States had 


5 This JourNAL, Supp., Vol. 6 (1912), p. 72. 

*See Gordon Ireland, Boundaries, Possessions and Conflicts in South America (1938), 
256. 

* Tribunal Arbitral des Pécheries de Behring; Sentence, Déclarations et Protocoles des 
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not any right of protection or property in the fur seals when they were found 
outside the ordinary three-mile limit, the Tribunal established a set of regu- 
lations which it deemed necessary for the proper protection and preserva- 
tion of the fur seals in or habitually resorting to Bering Sea. Damages for 
the prior seizures of British vessels were left to two commissioners, and the 
United States on June 16, 1898, paid the sum they found due. Both na- 
tions passed laws in April, 1894, to carry into effect the regulations, which 
forbade killing or pursuit at any time within a zone of sixty geographical 
miles around the Pribilof Islands, and from May 1 to July 31, inclusive, on 
the high sea north of 35° N. lat. and east of 180° W. long. to the boundary 
line and on that line up to Bering Strait. France and Portugal signified their 
willingness to adhere to them. Japan agreed to take measures to prevent 
foreign vessels from using the flag of Japan to evade the regulations, but de- 
clined to require Japanese vessels to observe them unless similar protection 
should be given to Japanese seal fisheries. Japanese sealers began pelagic 
hunting in Bering Sea about 1901. 

Russia agreed to adhere to the regulations only if they should be extended 
to the whole Pacific north of 35°, but the United States would not consent to 
such extension of application of the award. In the summer of 1888 Russian 
cruisers had seized the British Columbian schooner Araunah for taking seals 
in Bering Sea, and in 1891-92 Russia seized six more British vessels and six 
United States ships, apparently more than three but less than twelve miles 
off the Russian coast. In February, 1893, Russia prohibited sealing within 
ten marine miles of all her coasts and within thirty marine miles of the Ko- 
mandorski Islands and Tuleni (Robben) Island. In May, 1893, Great 
Britain made an agreement with Russia to cause British vessels to respect 
these protected zones; and on May 4, 1894,® the United States concluded 
with Russia a modus vivendi to the same effect for United States citizens and 
vessels.!° In the subsequent arbitration of damages for the earlier seizures 
of United States ships, which Russia agreed to, and whose awards she paid, 
the United States agent, Herbert H. Peirce, by specific authority of Secre- 
tary of State John Hay, on July 4, 1902," declared that the United States 
claimed, neither in Bering Sea nor in its other bordering waters, an extent of 
jurisdiction greater than three marine miles from its shores. 

In April, 1897, the United States asked Great Britain, Japan and Russia 
to attend a conference to consider the measures necessary for the better 


Séances (Paris, 1894); 1 Moore, International Arbitrations, 935; 1 Moore, Digest of Inter- 
national Law, 910; this JourNaL, Vol. 6 (1912), p. 233. 
Bn Sherman Strong Hayden, The International Protection of Wild Life (New York, 1942), 
*28 U.S. Statutes at Large, 1202. 30 U.S. Stat., 226, 1253, 1279; 36 U. S. Stat., 326; 
1 Moore, Digest of International Law, 908, 923. 
” The Tenyu Maru (1910), 4 Alaska, 129. 
Re U.S. Foreign Relations, 1902, Appendix I, 440; 1 Moore, Digest of International Law, 
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protection of the fur seals. Great Britain declined to meet with representa- 
tives of Russia and Japan, but those two and the United States signed at 
Washington, October 6, 1897, a treaty prohibiting the killing of fur seals in 
the North Pacific Ocean outside of territorial limits for one year. The 
treaty was not to become effective unless Great Britain adhered, which she 
declined to do, so the treaty never went into force. After vainly endeavoring 
to come to an agreement with Great Britain, especially in 1898 and 1903, 
with the increasing hunting by Japanese pelagic sealers of the American herd 
in Bering Sea, the United States on January 21, 1909, again invited Great 
Britain, Japan and Russia to a conference. Japan and Russia accepted, but 
Great Britain, in accordance with the wishes of the Canadian Government, 
insisted that a separate settlement of the Canadian interests should first be 
agreed upon between Great Britain and the United States. After two years 
of negotiations, the two countries signed at Washington on February 7, 
1911,” a treaty which prohibited the citizens and subjects of each party and 
their vessels from engaging in pelagic sealing in that part of Bering Sea and 
the North Pacific Ocean north of 35° N. lat. and east of 180° long., with the 
right of capture of violators by proper officers of either party, to be turned 
over to their own nation; the United States to deliver at the end of each 
season to a Canadian agent one-fifth in number and value of the sealskins 
taken annually upon the Pribilof Islands, and to pay Great Britain at once 
$200,000 as an advance payment in lieu of such number of fur sealskins, and 
not less than 1,000 skins per year or $10,000 annually. This treaty was to 
last fifteen years and go into effect when an international agreement should 
be concluded and ratified by the United States, Great Britain, Japan and 
Russia. 

The conference of the four Powers was then assembled at Washington, and 
resulted in the signature on July 7, 1911," of a convention which prohibited 
the citizens and subjects of each party and their vessels from engaging in 
pelagic sealing in the North Pacific Ocean north of 30° N. lat. and including 
Bering, Kamchatka, Okhotsk and Japan Seas, with the right of capture of 
violators by proper officers of any party, except within the territorial juris- 
diction of any party, to be delivered to their own nation; Indians and other 
aborigines in their own small kayaks, bidarkas or canoes exempted; each 
party not to permit its citizens or subjects or their vessels to kill or pursue 
sea otters more than three miles from shore; the United States, Japan and 
Russia each to maintain a guard or patrol in the waters frequented by the 
seal herd in the protection of which it was especially interested; the conven- 
tion to supersede, so far as inconsistent, the United States-Great Britain 
treaty of February 7, 1911; to go into effect December 15, 1911, and con- 
tinue in force for 15 years and thereafter until terminated by twelve months’ 
written notice given by one or more of the parties to all the others. The 


2 37 U. 8. Stat., 1539. 
13 37 U.S. Stat., 1542; this Journau, Supp., Vol. 5 (1911), p. 267. 
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United States agreed that of the total number of sealskins taken annually 
at the Pribilof Islands, it would deliver 15% gross in number and value each 
to Canada and to Japan, and would pay at once $200,000 each to Great 
Britain and to Japan, and not less than 1,000 skins per year or $10,000 an- 
nually to each; Russia of the take annually at the Komandorski Islands 
would deliver 15% each to Canada and to Japan; Japan of the take annually 
at Robben Island would deliver 10% each to the United States, to Canada, 
and to Russia; and Great Britain, if any seal herd hereafter resorted to any of 
its islands, of the take annually would deliver 10% each to the United 
States, to Japan and to Russia; it being optional with each of the first three 
countries to suspend all killing on its islands, except for the needs of the 
natives, when the herds fell below 100,000, 18,000 or 6,500 animals, re- 
spectively, until the herds exceeded those numbers again. 

This convention was put into effect with appropriate legislation and has 
afforded such protection that the chief herd with hauling grounds on the 
Pribilof Islands, estimated at 2,000,000 in 1786, 250,000 in 1835, 3,000,000 
in 1867, 1,000,000 in 1891, 185,000 in 1906 and 123,600 in 1911, had grown 
steadily, with an estimated normal increase of 11% per year, from 215,738 
in 1912, the first year in which there was no pelagic killing, to an estimated 
2,020,774 on August 10, 1939.% United States Coast Guard vessels pa- 
trolled the Pacific during the 2,000-mile migration of the Pribilof cows and 
young males to about 35° N., the latitude of Monterey, California, and re- 
turn, following the continental shelf thirty or forty miles from shore along 
the coast of Alaska, British Columbia and the United States, where the fish 
on which they feed are to be found. The Pribilof bulls probably do not 
move farther off at any time than the waters south of the Aleutian Islands, 
and some even stay in and about Bristol Bay, about 350 miles across and 
mostly less than thirty fathoms deep, and in the waters south of the Pribilof 
Islands. Commercial killing on land was resumed August 25, 1917, and the 
authorized take of bachelor seals, chiefly three years old, 41’’ to 45.75” long, 
at the rookeries in the drives in June and July has also steadily increased, 


“4 United States: Act of Aug. 24, 1912, 37 Stat., 499; Great Britain: Seal Fisheries (North 
Pacific) Act, 2-3 George V, Chap. 10, Aug. 7, 1912; Canada: Act, 3-4 George V, Chap. 48, 
June 6, 1913; Russia: After the Revolution of Nov. 7, 1917, the convention was possibly in 
abeyance as to Russia, but following recognition de jure by Great Britain Feb. 1, 1924, and 
by Japan Jan. 20, 1925, the Soviet Government by a Decree of Feb. 2, 1926, made the con- 
vention applicable to the Soviet Union. Sobr. Zak. i Rasp. S.S.S.R., 1926, I, p. 312 ff. 
(Reference by kindness of Dr. Timothy A. Taracouzio). 

* U.S. Bureau of Fisheries, Dept. of Commerce, now Fish and Wildlife Service, Dept. of 
the Interior; Administrative reports (Washington). The seal herd hauling on the Russian 
Komandorski Islands was from 18,000 to 30,000 in 1911, and not over 50,000 in 1918; and 
that on the Japanese (formerly Russian) Kurile and Robben Islands was estimated at 6,557 
in 1911, 9,041 in 1912, 6,455 in 1915, 12,140 in 1918, 28,226 in 1924, and 40,400 in 1928. 
They migrate south as far as Tsushima Island in Korea Strait at 34° 30’ N. lat. and to the 
waters off Choshi on the Boso Peninsula in the Pacific at 35° 30’ N. lat. Japan Man- 
choukuo Year Book, 1934 (Tokyo), 390. 
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from 34,890 in 1918 to over 60,000 in 1939, the largest kill on land since 1889. 
The United States skins are sold at auction by the Government at St. Louis 
about May 1 and October 1, and in 1940 brought an average of about $22 
per skin. 

In January, 1926,’° Japan proposed to the other three signatory Powers 
that a conference be called to revise the 1911 Convention, to make the regu- 
lations less stringent in order to decrease the number of seals (estimated at 
400,000, of which 370,000, Japan said and the United States denied, be- 
longed to the Pribilof herd) coming into Japanese seas and seriously damag- 
ing the Japanese fishing industry; but as the United States had not then (nor 
until November 16, 1933) recognized the Soviet Government in Russia, it 
declined to join in any conference or to discuss any new agreement with 
Soviet Union representatives. On October 23, 1940, Japan notified the 
United States, Great Britain and Russia that she was abrogating, effective 
one year thereafter, the 1911 Convention, which accordingly terminated 
October 24, 1941. Japan gave as a reason that the fur-bearing seals in the 
North Pacific had multiplied to such an extent that Japanese fishing in- 
dustries had been damaged. It is now believed that the Pribilof Island 
seals feed chiefly on seal fish, pollock, and other fishes not used commercially 
in the United States, and largely on squid, prized by the Japanese as food, 
but that comparatively few salmon are eaten. In any event it has been 
fairly well established that the Pribilof herd moves exclusively southeast and 
south, along the eastern shore of the Pacific, and that it is only seals from the 


Komandorski and Kurile (Chishima) herds which travel south along the 
western shore of the Pacific and get into regions where they might feed on 
Japanese fishing grounds.!” 


II. Foop FisHERIEs 
1. THE UNITED STATES AND CANADA 


The disputes between the United States and Canada over the fisheries in 
the North Pacific since 1878 have been but slightly less acrimonious and 
hard fought than over those in the North Atlantic, and the questions of 
protection, control and division of the halibut, herring and salmon resources 
have produced a mass of diplomatic correspondence, reports, negotiations 
and legislation. Since 1900, five treaties have cleared the air somewhat. A 
convention between the United States and Great Britain signed at Washing- 
ton April 11, 1908,!* provided for an International Fisheries Commission to 
fix the times, seasons and methods of fishing, and, by a system of uniform 
international regulations, to protect and preserve food fishes in, among other 
waters, the Strait of San Juan de Fuca and those parts of Washington Sound, 
the Gulf of Georgia and Puget Sound between 48° 10’ and 49° 20’, N. lat., 


1% U.S. Foreign Relations, 1926, II, 462-478. 
17U. S. Bureau of Fisheries, surveys and charted reports. 
18 35 U.S. Stat., 2000; this Journat, Supp., Vol. 2 (1908), p. 322. 
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and such other contiguous waters as might be recommended by the Com- 
mission and approved by the two Governments, Canada to protect by ade- 
quate regulations the food fishes frequenting the Fraser River; to be in force 
for four years and thereafter until one year from the date when either Gov- 
ernment gives the other notice of its desire for a revision. 

On the suggestion of the United States, an American-Canadian Fisheries 
Conference met in Washington January 16, 1918.!® After holding hearings 
in both countries and on both coasts, the conference adopted a final report 
on September 6, 1918, and submitted a draft for a treaty between the United 
States and Great Britain concerning the sockeye salmon fisheries of the 
Fraser River System in British Columbia, emptying into the Strait of Georgia 
and passing the mouth of Puget Sound. This treaty after minor changes 
was signed at Washington on September 2, 1919, carrying as an appendix 
International Regulations for the protection and preservation of those 
salmon fisheries. The convention was transmitted to the United States 
Senate on September 3, 1919, but, on objection by representatives of fishery 
interests in the State of Washington, was withdrawn by President Wilson on 
January 15, 1920, for the purpose of taking up with Great Britain the revision 
of Article II. A new treaty, identical with the preceding except for provi- 
sions in Article II making it impossible to try United States citizens in 
Canada for violations of the regulations after they had been tried and ac- 
quitted in the United States, was signed at Washington on May 25, 1920,?° 
but the authorities of the State of Washington objected strongly to its 
ratification by the United States Government on the ground that the matters 
referred to came within the jurisdiction of the State.24_ On August 15, 1921, 
President Harding withdrew the treaty from the Senate. 

Despite Canada’s frequent and urgent representations, the sockeye 
salmon fisheries remained internationally uncontrolled and became largely 
non-existent, like whaling at the present time, until a convention between 
the United States and Great Britain for Canada was signed at Washington 
on May 26, 1930,” providing for an International Pacific Salmon Fisheries 
Commission of three members from each country with power to limit or 
prohibit taking sockeye salmon in specified territorial waters and the high 
seas westward and the Fraser River system, the convention to be in force 
for sixteen years and thereafter until one year after notice by either party 
to the other to terminate it. Washington State opposition again developed 


*U, 8. Foreign Relations: 1918, 432-480; 1919, I, 219-239. 

*U. 8. Foreign Relations: 1920, I, 387-390; 1921, I, 290-292, 294-295; 1922, I, 669-672. 

= Edward W. Allen, “‘Control of Fisheries Beyond Three Miles,” 14 Washington Law 
Review (1939), 91, 64 American Bar Association Reports (1939), 401; Gordon Ireland, 
“Marginal Seas Around the States,” 2 Louisiana Law Review (1940), 270; selected Papers 
and Reports, A. B. A. Section of Int. and Comp. Law, 46 (Chicago, 1940). 

* 50 U. 8. Stat., 1355; this Journat, Supp., Vol. 32 (1938), p. 65; 18 Oregon Law Review 
(1939), 88 at 105; 1 Hackworth, Digest of International Law (1940), 801. Cf. Dow »v. 
Ickes (1941), 123 F. (2d) 909. 
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so that action in the United States Senate was delayed for six years, and 
ratification was finally consented to on June 16, 1936, only with the reserva- 
tions that the International Commission should have no power to authorize 
any type of fishing gear contrary to the laws of Washington or of Canada, 
should make no regulations for eight years, and should set up an advisory 
committee of five persons from each country with the right to be heard on 
all proposed orders, regulations or recommendations. 

The American-Canadian Fisheries Conference in its report of September 
6, 1918, dealt also with the question of privileges to the fishing vessels of 
either country in the ports of the other, and with the halibut industry which 
had grown up since its inception off Cape Flattery, Washington, in 1888, 
under no more modern international regulation than the treaty between 
Great Britain and the United States of October 20, 1818.7 Negotiations 
were begun in 1919, but Washington State and others again made objec- 
tions and it was not until March 2, 1923, that a convention was signed at 
Washington providing for the appointment of an International Fisheries 
Commission of two members from each country to investigate the life his- 
tory of the Pacific halibut and make recommendations as to the regulation 
of the halibut fishery of the North Pacific Ocean, including Bering Sea; all 
halibut fishing by nationals, inhabitants, and vessels of the United States 
and Canada, both in territorial waters and in the high seas off the western 
coasts, including Bering Sea, being prohibited from November 16 to Febru- 
ary 15 for three seasons at least. The United States Senate consented to 
the ratification of this convention on March 4, 1923, subject to the under- 
standing that none of the nationals, inhabitants and vessels of any other 
part of Great Britain should engage in halibut fishing contrary to any of 
the provisions of the treaty. Senator Wesley L. Jones of Washington, 
who introduced the reservation resolution, said that the intention was to 
cover any part of the British Empire; whereupon the Canadian Govern- 
ment expressed itself as greatly embarrassed, the absence of the British 
Ambassador’s signature from the convention already having caused un- 
friendly debate in London,?’ and pointed out the impossibility of Australia, 
New Zealand or the British Isles ever becoming competitors in the halibut 
fishing industry, and declared ‘‘even the possibility of Japanese competition 
to be extremely remote.” After obtaining the enactment of changes in 
the Canadian Halibut Fishery Act of June 30, 1923, which it thought 


231 Treaties of the U. S. (1910), 631. 
*U. 8. Foreign Relations: 1919, I, 239-268; 1920, I, 390-409; 1921, I, 288-290, 292-294, 
295-296 ; 1922, I, 672-676; 1923, I, 467-470. 

% 43 U.S. Stat., 1841; this Journa, Supp., Vol. 19 (1925), p. 106. United States: Act of 
June 7, 1924, 43 U. 8. Stat., 648; Canada: The Northern Pacific Halibut Fishery Protection 
Act, 13-14 George V, Chap. 61, June 30, 1923; Sec. 6 amended and Sec. 9 repealed, 14-15 
George V, Chap. 4, May 27, 1924; this Journat, Vol. 28 (1934), pp. 701, 715. 

%U. 8. Foreign Relations: 1923, I, 471-482; 1924, I, 335-341. 

27 Norman MacKenzie, “Canada: The Treaty-Making Power,” 18 British Year Book of 
Inter national Law (1937), 172; 17 J. Soc. Comp. Leg., N. 8. (1917), 5. 
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desirable, the United States Senate on May 31, 1924, consented to the 
ratification of the convention without reservation. 

When it had been in force five and a half years, this convention was sup- 
planted by a new one signed at Ottawa May 9, 1930,?8 which provided for 
the continuance of the International Fisheries Commission; granted it more 
specific powers; and was to remain in force for five years and thereafter 
until two years from the date when either party should give notice to the 
other of a desire to terminate it. After being in force five years and seven 
months, this convention in turn was supplanted by a slightly broader one 
signed at Ottawa January 29, 1937,?° which provided for the further con- 
tinuance of the International Fisheries Commission created by the 1923 
Convention, with power to suspend or change the closed season (from 
November 1 to February 15), divide into areas the convention waters (the 
territorial waters and the high seas off the western coasts of the United 
States, including the southern and western coasts of Alaska, and of Canada), 
limit the catch of halibut, prohibit the departure of vessels to any area, fix 
the size and character of halibut fishing appliances, make regulations for the 
licensing and departure of vessels and the collection of statistics, and close 
such areas as they found to be populated by small, immature halibut. 
The convention was to remain in force for five years and thereafter until two 
years from the date when either party should give notice to the other of 
a desire to terminate it. With the increasing depletion and scarcity of 
halibut in the North Atlantic, it was reported in 1939 that Norwegian and 
British fisheries interests, owning large refrigerator mother ships, were 
casting appraising eyes on the industry in the North Pacific. Official 
tagging expeditions have disclosed important spawning grounds of the 
North Pacific halibut at Yakutat Spit and Portlock Bank in the Gulf of 
Alaska,*° warmed by the Kuro Shiwo (black current, the Japan Stream). 
The young fish appear to stay fairly close to the waters in which they were 
hatched, but the mature fish from eight to twelve years of age and upwards 
(males up to seventy pounds, females up to 300) of the western school, move 
westward south of the Aleutian Islands as far at least as Sanak Island 
(162° 30’ W. long.) of the Unimak group. Commercial halibut fishing is 
not carried on from the United States much west of the Shumagin Islands 
(160° W. long.). 

Not long after the opening of Japanese ports to ships of the United States, 


*47 U. 8. Stat., 1872; this JournaL, Supp., Vol. 25 (1931), p. 188. United States: 
Act of May 2, 1932, 47 U. S. Stat., 142; Canada: The Fisheries Act, 22-23 George V, Chap. 
42, May 26, 1982. See this Journat, Vol. 28 (1934), p. 715. 

* 50 U.S. Stat., 1351; this Journa., Supp. Vol. 32 (1938), p. 71; Canada Treaty Series, 
1937, No. 9. United States: Act of June 28, 1937, 50 U. S. Stat., 325; Canada: Northern 
Pacific Halibut Fishery (Convention) Act, 1 George VI, Chap. 36, Apr. 10, 1937. 

*° Much helpful information and courteous assistance has been received from Mr. William 
C. Herrington, now of the North Atlantic Investigations, Fish and Wildlife Service, U. 8. 
Dept. of the Interior, with headquarters at the Harvard University Biological Laboratories. 
Any errors are the present author’s. 
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as provided in the treaty signed by Commodore Matthew C. Perry with the 
Japanese Commissioners at Kanagawa March 31, 1854,* United States 
fishing vessels began to operate extensively in Japanese waters, and, as a 
result of alleged trespassing (a charge which sixty years later was to be 
curiously reversed), the Japanese Minister for Foreign Affairs notified the 
United States Minister in Tokyo on July 31, 1875,” of the adoption of 
regulations by which all foreign vessels were prohibited from fishing within 
reach of a cannon shot from the shore of the coasts of any of the Japanese 
islands. In 1930 Japanese ships of from 6,000 to 12,000 tons, being floating 
plants for canning spider-crabs (gani) and demersal fish, appeared in Bristol 
Bay waters from three to 125 miles offshore, and came regularly thereafter 
during the salmon fishing season, from June 25 to July 25. They attracted 
particular notice first about 1935, when some of the large Japanese com- 
panies operating floating canneries * applied to their government for 
licenses to fish for salmon in Bristol Bay. The Japanese Government 
declined to grant such licenses, but announced in 1936 that it would make a 
three-year fishing survey of the salmon (sake) resources of Bristol Bay. 
In 1936 and 1937 Japanese survey vessels and fishing fleets appeared in 
Bristol Bay, and United States fishermen reported that the Japanese vessels 
were taking salmon in substantial quantities with gill nets and seines. 
The Bristol Bay packers became alarmed at the threatened encroachment 
and interception of the runs of the anadromous fish which they were using, 
and, after some minor clashes in 1937 between United States Bureau of 
Fisheries vessels and Japanese fishermen from twenty to thirty miles off 
the Alaskan shore, the United States Department of State intervened. In 
perhaps the first application not concerning the Far East of the Pacific 
consultative policy set forth in the Root-Takahira notes of November 30, 
1908,* negotiations were opened with Japan. The United States Govern- 
ment in the course of a long statement to the Japanese Government, Novem- 
ber 22, 1937, said: 

The American Government must view with distinct concern the de- 
pletion of the salmon resources of Alaska. These resources have been 
developed and preserved primarily by steps taken by the American 
Government in coéperation with private interests to promote propaga- 
tion and permanency of supply. But for these efforts, carried out over 
a period of years, and but for consistent adherence to a policy of con- 
servation, the Alaska salmon fisheries unquestionably would not have 
reached anything like their present state of development. . . . 

Large bodies of American citizens are of the opinion that the salmon 
runs of Bristol Bay and elsewhere in Alaskan waters are an American 


resource; that the salmon fisheries relate to and are linked with the 
American continent, particularly the northwest area; and that for all 


| Treaties and Conventions (1889), 597. 

32 U.S. Foreign Relations, 1875, II, 819, 829. 

332 Pacific Affairs (1929), 699. 

* U.S. Foreign Relations, 1908, 510; this JourNAL, Vol. 9 (1915), p. 813. 
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practical purposes, the salmon industry is in fact a part of the economic 
life of the Pacific northwest coast. The fact that salmon taken from 
waters off the Alaskan coast are spawned and hatched in American in- 
land waters, and when intercepted are returning to American waters, 
adds further to the conviction that there is in these resources a special 
and unmistakable American interest. .. . 

The American Government is confident that the Japanese Govern- 
ment will realize the seriousness of the problem involved in this situation 
and the urgency of there being taken early and effective action to dis- 
pose of it. The American Government also believes that any solution 
or arrangement arrived at for the protection of Alaska salmon resources 
should cover not only the Bristol Bay area but also include and afford 
protection to all principal American salmon-fishing waters adjacent to 
the territory of Alaska. The emphasis which has been placed in this 
statement upon the situation in Bristol Bay arises from the fact that the 
activities of Japanese fishing vessels have been chiefly observed there; 
it should not be inferred for this reason that a similar situation in 
other Alaskan waters would be of less concern to American fishing 
interests. 


The United States Department of State announced on March 25, 1938,* 
that the Japanese Government had given, without preju‘lice to the question 
of rights under international law, assurances that (1) the Japanese Govern- 
ment was suspending the three-year salmon-fishing survey which had been 
in progress since 1936 in the waters in question, and (2) it would continue 
to suspend the issuance of licenses to Japanese vessels which desired to 
proceed to the Bristol Bay area to fish for salmon, and was prepared to take, 
if and when conclusive evidence was presented that any Japanese vessels 
engaged in salmon fishing on a commercial scale in the waters in question, 
necessary and proper measures to prevent any such further operations. 
The Department of State added that these assurances of the Japanese 
Government were regarded as regulating the situation until such time as 
the problems involved might call for, and circumstances might render 
practicable, the taking of other measures. These assurances were evidently 
lived up to, for in 1938 and 1939 the only reported Japanese vessels in 
Bering Sea were engaged exclusively in crab fishing.* 

Further south the United States Commerce Department in March, 1939, 
reported that the Japanese were using airplanes to locate schools of fish. 
The training ship Hakuyo Maru of the Imperial Fisheries Institute of 
Tokyo made regular visits to Bering Sea, and in 1937 and 1939 parties of 
her officers and students were received by United States officials on the 
Pribilof Islands and escorted on visits to the seal rookeries. At the Hawai- 
lan Islands in December, 1939, United States Naval officers seized two 
Japanese-owned fishing sampans for sailing inside the forbidden three-mile 
limit at the entrance to the Pearl Harbor Naval Base. At Honolulu on 

*18 Press Releases, 412 (Mar. 26, 1938); 48 Current History (May, 1938), 54. 


. Alaska Fishery and Fur Seal Industries in 1938, Bur. of Fisheries, Dept. of the Interior 
(Washington, 1940), Adm. Rep. No. 36, p. 87; ibid., 1941, No. 40, p. 101. 
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February 28, 1941, a federal grand jury indicted eighty persons,” mostly 
Japanese, for conspiracy to violate the laws governing registration of sam- 
pans of over five tons; and on March 1 United States Customs officials 
seized ten of the small, flat-bottomed craft, and awaited the return of 
seventy more from the fishing grounds.** Army and Navy officials voiced 
suspicions of the operators of some of the sampans which fished offshore in 
areas where ship manoeuvers were held. Many sworn owners, including 
United States citizens, appeared to be laborers, clerks and businessmen with 
no real connection with the fishing industry, of which the expenses and 
profits seemed from income tax returns in many cases to be for the account 
of Japanese nationals; and false bills of sale of the sampans were alleged to 
have been given to relatives by the real owners. The Japanese have taken 
an ever increasing part in the fishing industry in the Philippine Islands, 
notwithstanding constantly more stringent laws and regulations to control 
or exclude them.*® 

Around the great oceans, at varying distances from the coasts, the bottom 
of the sea is in most places marked by an abrupt step from a depth of 100 
fathoms (600 feet), the greatest depth to which the water is stirred by wave 
action, to a depth of 10,000 fathoms and more; and the region shoreward 
from the edge of this step has been called the continental shelf. From 
conditions favorable for their existence, as to temperature, light, plankton 
and shelter, most edible fishes, whether migratory or sedentary, are to be 
found in the shallower water of the shelf or around islands or submerged 
banks rising in the midst of deeper waters. Where the shelf is narrow the 
fish will obviously be crowded into a smaller strip, and the fishing will be 
better than where the shelf widens out and gives more room for the fish to 
scatter, but the narrower area from more intensive exploitation would also 
be likely to be fished out sooner. The width of the shelf naturally varies 
greatly, and is subject to indentations and deep gullies, especially in the 
neighborhood of islands, but, in general, the 100-fathom contour line may 
be described as between ten and 100 miles from the eastern coasts of the 
Pacific and between 100 and 200 miles from the western coasts. Several 
members of Congress have since 1936 proposed bills to extend by legislation 
the territorial jurisdiction of the United States into the Pacific to the edge 


37 New York Times, Mar. 2, 1941, 32: 1. 
% On Dec. 17, 1941, 1,035 Japanese fishing boats had been tied up in British Columbia 
under Canadian Federal Defense Regulations since Dec. 7, 1941. As early as 1914, Canada 
licensed over 200 Japanese salmon fishing vessels for the Skeena and Fraser River regions, 
where the Japanese began fishing in 1888. 

39 Fisheries Act No. 4003, Dec. 5, 1932, 28 Pub. Laws Phil. Ids., 121; Commonwealth Act 
No. 108, Oct. 30, 1936, 2 Mess. (Phil.) Pres., II, 802; Comm. Act No. 115, Nov. 3, 1936, 
2 Mess. (Phil.) Pres., II, 820; Comm. Act No. 421, May 31, 1939, 5 Mess. (Phil.) Pres., II, 
13; Comm. Act No. 471, June 16, 1939, 5 Mess. (Phil.) Pres., II, 888. Cf. People v. Santos 
(1936), 63 Phil. 300, 63 J. F. 323 (Fishing within 3 kilometers of Corregidor); 14 Pacific 
Affairs (1941), 293. 
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of the continental shelf. Various bills with that purpose have been intro- 
duced by Senator Charles L. McNary of Oregon, *° Senators Homer T. Bone * 
and Mon C. Wallgren “ of Washington, Senator Royal S. Copeland of New 
York,“ and Delegate Anthony J. Dimond of Alaska,“ but none was ever 
reported out of Committee except Senator Copeland’s, which was passed 
by the Senate without debate, but died in the House Committee. 


2. MEXICO 


Baja (Lower) California, lacking water, is largely a cactus desert, and all 
schemes for colonization by free white men have failed, including some 
promoted in the United States, 1864-1872. Later, Flores, Hale & Company 
secured from the Mexican Government a concession of about 4,000,000 
acres, in a strip of land along the west coast over 400 miles long, from 29° 
to 23° 30’ N. latitude, and about fifteen miles wide, including Sebastian 
Vizcaino, Tortuga, Ballenas, Pequefia and Magdalena Bays. They built 
warehouses and established a successful business gathering the orchilla 
lichen and shipping it to Europe for use in making dyes. Chemical dis- 
coveries destroyed the industry, and the property passed into the hands of 
a New Hampshire lumberman and other creditors. In the spring of 1912, 
on the invitation of a New York company, a Japanese examined Magdalena 
Bay with a view to a possible Japanese fishing headquarters and settlement. 
The United States Department of State reported on April 27, 1912, in very 
suave language that public opinion would evidently be adverse to the 
scheme, on the theory that Japan would through it soon have a naval and 
coaling station on the Mexican coast, and the United States Senate passed 
on August 2, 1912, a resolution which declared that 


When any harbor or other place in the American continent is so 
situated that the occupation thereof for naval or military purposes 
might threaten the communications or the safety of the United States, 
the Government of the United States could not see without grave con- 
cern the possession of such harbor or other place by any corporation or 
association which has such a relation to another Government, not 


‘© July 3, 1941, 77th Cong., Ist Sess., S. 1712. 

“ June 18, 1937, 75th Cong., Ist Sess., S. 2679; remarks, 83 Cong. Rec., III, 2618-2622; 
Feb. 1, 1989, 76th Cong., Ist Sess., S. 1120. 

“Sept. 17, 1941, 77th Cong., 1st Sess., S. 1915. 

“ Mar. 29, 1938, 75th Cong., 3rd Sess., S. 3744. Remarks, 83 Cong. Rec., III, 2906- 
2926, 3158-3171. May 5, 1938, passed Senate; to House Comm. on Foreign Affairs; 83 
Cong. Rec., IV, 4260, VI, 6297, 6423. This Journat, Vol. 33 (1939), p. 129. Cf. Current 
note, Edward W. Allen, this Journat, Vol. 36 (1942), p. 115. 

“ June 17, 1937, 75th Cong., Ist Sess., H. R. 7552, 81 Cong. Rec., V, 5948; Nov. 15, 1937, 
75th Cong., 2nd Sess., H. R. 8344, 82 Cong. Rec., I, 20; Feb. 1-2, 1938, Hearings on H. R. 
8344, 75th Cong., 3rd Sess., Merch. Marine & Fisheries, No. 154; Jan. 3, 1939, 76th Cong., 
Ist Sess., H. R. 883, 84 Cong. Rec., I, 32; Feb. 2, 1939, 76th Cong., Ist Sess., H. R. 3661, 
84 Cong. Rec., I, 1095. All four were successively referred to the House Comm. on Mer- 
chant Marine and Fisheries and died there. 
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American, as to give that Government practical power of control for 
naval or military purposes.“ 

The waters off the west coast of Mexico have continued to be of interest 
to the United States, and in a convention between Mexico and the United 
States, primarily for the prevention of smuggling, signed at Washington, 
December 23, 1925,“ was included a section on fisheries which provided for 
an International Fisheries Commission of two members from each country 
to study and recommend regulations for the conservation and development 
of marine life resources in the territorial and extraterritorial waters off the 
Pacific coasts of California and Lower California. Appointment of the com- 
mission was announced on April 27, 1926, but nothing is known to have been 
accomplished before the United States Department of State said on March 
22, 1927, that it had given notice to Mexico of the termination of the conven- 
tion, and it came to arn end on March 28, 1927, after a life of one year. 

The Japanese fishing fleet has had for a considerable time concessions on 
the west coast of Mexico for experimental activities as well as for fishing; and 
two officials of the Imperial Fisheries Institute of Tokyo acted for a time as 
commissioners of the Mexican Department of Fishing and Hunting. On 
February 20, 1938,*7 it was reported that experts representing Japanese in- 
terests seeking iron properties in western Mexico had been studying with 
Mexican Government agencies the possibility of repairing and modernizing 
the port of Mazatlan in Sinaloa, opposite the tip of Lower California. On 
November 16, 1938, the Japanese fishing concessions on the west coast were 
extended for two months. The Mexican Department of National Economy 
approved a renewal for one year, but the United States diplomatically urged 
that there be no renewal for the stated reason that the fishing was ruining 
the Mexican shrimp grounds. The number of Japanese fishing craft work- 
ing out of the port of Guaymas in Sonora on the Gulf of California had re- 
cently doubled, and some of the fishermen were reported to be Japanese 
naval officers on detached duty. Masters of vessels 4* from which divers had 
been sent down off Sonora and Sinaloa told Mexican authorities that they 
were getting seaweed for chemical purposes. The Maritime Workers Union 
of Mexico complained to President Lazaro Cérdenas on December 19, 1938, 
that Japanese ships off the northern part of the coast of Lower California 
were engaged in spying activities, and had refused to employ Mexicans in 
their crews, in violation of the Mexican Labor Law. In October, 1939, it 


4S. Res. No. 371, 48 Cong. Rec., X, 10045; this Journat, Vol. 6 (1912), p. 937; 9 (1915), 
ib., 815; 11 (1917), ib., 676, 687; 12 (1918), 7b.,536;S. Doc. No. 640, 62nd Cong., 2nd Sess. ; 
K. K. Kawakami, Japan and World Peace (1919), 102; 20 Revue Gén. de Droit Int. Publique 
(Paris, 1913), 594. 

“44 U.S. Stat., 2358; 35 Diario Oficial (Mexico, April 10, 1926), 761. 

‘7 From here to the end of this section, except as otherwise noted, the facts have been 
gathered from the daily press, chiefly the New York Times, of a day or two after the dates 
respectively mentioned. 

48 Of the Nippon Suisan Kaisha and other companies. 
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was announced in Mexico City that the fishing fleet anchored off Guaymas 
waiting for the opening of the shrimp season would be ordered back to Japan 
if President Cardenas signed a rumored decree prohibiting foreign vessels 
from working out of Mexican ports. By decrees of November 7, 1939,*% 
zones for shrimp fishing were reserved for coéperative associations of Mexican 
fishermen only, off the coasts of Sinaloa, Nayarit, Jalisco and Colima. On 
November 16, 1939,°° it was provided that abulén packing plants on land 
might have floating auxiliaries if of Mexican nationality. As a result of the 
representations of the United States syndicate that was financing the Mexi- 
can fishing codperatives, and reports that the Japanese were making hydro- 
graphic surveys, President Cardenas was said on September 21, 1940, to 
have signed a decree reserving all west coast fishing concessions for Mexican 
codperatives; and decrees of October 25, 1940,°! reserved all species of clams 
and sharks in the maritime waters of the Republic for Mexican regional co- 
operative associations. On December 8, 1941, Mexico severed diplomatic 
relations with Japan. On December 12 two Japanese boats were seized and 
their crews detained on charges of illegal fishing off Lower California, and on 
December 29, 1941, all permits were cancelled for Japanese fishing in Lower 
California waters, where about fifty vessels had been operating since a cur- 
tailment several months before. After the sinking of two of her merchant 
vessels, presumably by Axis submarines, Mexico on June 1, 1942, declared 
war on Germany, Italy and Japan. Mexico has a stretch of about 2,250 
miles on the Pacific from the California line at 32° 32’ N. lat. to Guatemala 
at the River Suchiate at about 14° 31’ N. lat. 


3. CENTRAL AMERICA 


Guatemala, which declared war on Japan December 8, 1941, has no good 
ports on its Pacific shore of about 160 miles from the Mexican boundary to 
the River Paz and the Salvador line at 13° 44’ 11’ N. lat. El Salvador in 
March, 1938, on the instigation of the newspaper Diario Nuevo, investigated 
the movements in Jiquilisco Bay of three Japanese fishing boats said to be 
taking photographs close inshore. The crews were arrested but released a 
few days later and allowed to leave aboard their boats. On January 19, 
1939, the harbor of La Libertad, nearest port on the shore to the capital, San 
Salvador, was inspected by the Japanese Chargé d’Affaires and 8. Minoda 
from Mexico, Director of a Japanese fishing fleet in Central American wa- 
ters. El Salvador declared war on Japan on December 8, 1941. Acajutla 
is the principal port on the Salvador shore of about 160 miles from the 
Guatemalan boundary to Mala Point on the northern side of the entrance to 
the Gulf of Fonseca at about 13° 10’ N. lat. Honduras, which declared war 
on Japan December 9, 1941, has access to the Pacific only across the Gulf of 
“117 Diario Oficial, No. 23, I, 6, 7. 
Tbid., 9. 
*t 123 Ibid., No. 13, 13. 
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Fonseca, which is considered a closed sea, whose waters are within the terri- 
torial jurisdiction of the three riparian states.*? Nicaragua, which declared 
war on Japan December 8, 1941, has the small ports of Corinto and San 
Juan del Sur on its Pacific shore of about 195 miles from Coseguina Point on 
the southern side of the entrance to the Gulf of Fonseca at about 12° 50’N. 
lat. to Costa Rica on the shore of Salinas Bay at about 11° 10’ N. lat. In 
January, 1938, it was reported that Japanese fishermen barred from Pana- 
manian waters were planning to establish a fishing base at Puntarenas in the 
Gulf of Nicoya and that a petition for a concession had been presented to the 
Costa Rican authorities. On May 29, 1938, Yoshitaro Amano, owner of a 
tuna fishing vessel, formed the Amano Fishing Company in San José and 
asked Costa Rica for national registration for his ship, which had formerly 
been based on Panama. Costa Rica declared war on Japan on December 8, 
1941. On December 12 United States bombers turned back the Japanese 
fishing vessel Alert into the harbor of Caldera in the Gulf of Nicoya where she 
had been in refuge, and on being searched by the Costa Rican authorities 
she was found to have on board 10,000 gallons of Diesel oil, which was con- 
fiscated and her crew of seven Japanese and three Americans detained. 
Costa Rica has several shallow harbors in the Gulfs of Nicoya and Dulce on 
the Pacific shore of about 320 miles from the Nicaraguan line to Panama at 
Point Burica at about 8° 2’ N. lat. Following charges that the Japanese 
fishing fleet had been carrying naval officers, and by native fishermen that 
the Japanese were destroying fish by the use of dynamite, Panama from 
February 1, 1938, reserved all fishing in jurisdictional waters of the Repub- 
lic for Panamanian nationals. Panama, which declared war on Japan 
December 8, 1941, has a stretch of about 350 miles on the Pacific, from the 
Costa Rican line to Colombia at a point midway between Cocalito and La 
Ardita at about 7° 15’ N. lat. Mexico and Guatemala have maintained that 
territorial waters extend to three leagues or nine miles from their sea coasts, 
but Salvador, Honduras, Nicaragua, Costa Rica and Panama seem to have 
adopted the three-mile limit.“ 


4. RUSSIA 


In 1866 when Russia and Japan were occupying Sakhalin (Krafto) Island 
jointly, the frontier gave trouble, and in proposed Russian regulations of 
March 18, 1867, to promote a friendly understanding between the two 
countries, it was provided that all the fisheries then belonging to the Japa- 
nese on the island should in the future remain in their enjoyment. In the 
treaty signed at St. Petersburg, May 7, 1875, by which Japan ceded to 


5? Gordon Ireland, Boundaries, Possessions and Conflicts in Central and North America 
and the Caribbean (1941), 129, 207. 

58 Decree No. 6 of Jan. 10, 1938; 35 Gaceta Oficial, No. 7703, 2. 

* Treland, op. cit. (Central America), 411-415. U.S. Foreign Relations, 1867, IJ, 61. 

66 British and Foreign State Papers, 218; 2 Martens, Nouv. Rec. Gén. de Traités, 2° 
Sér., 582. 
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Russia all of Sakhalin Island which Japan then possessed and Russia in 
exchange ceded to Japan the eighteen of the Kurile Islands which Russia 
then possessed, Alexander II, in consideration of the advantages resulting 
from the cession of Sakhalin Island, (Art. VI) granted (Par. 2) to Japanese 
vessels and merchants, for navigation and commerce in the ports of the 
Okhotsk Sea and those of Kamchatka, as well as for fishing in such waters 
and along the coasts thereof, the rights and privileges which were enjoyed in 
the Russian Empire by the vessels and merchants of the most favored nations. 

By the Treaty of Portsmouth, signed September 5, 1905,5” ending the war 
of 1904-1905, Russia ceded to Japan in perpetuity and in full sovereignty 
all of Sakhalin Island south of 50° N. lat., and all islands adjacent thereto 
and all public works and properties thereon, and engaged to arrange with 
Japan for granting to Japanese subjects rights of fishery along the coasts of 
the Russian possessions in the Japan, Okhotsk and Bering Seas. The two 
countries signed at St. Petersburg on July 28, 1907 ** a Fisheries Convention 
to last twelve years which gave Japanese subjects the right to fish for all 
kinds of fish and aquatic products, except fur seals and sea otters (morski 
brobov), along the Russian coasts of the Japan, Okhotsk and Bering Seas, 
except in the territorial waters of rivers, thirty specified inlets and four bays, 
and to purchase at public auction and use on an equality with Russians, 
leases for one, three or five years of fishery lots on the shores and extending 
into the sea. The Russian fishing (and mining) concessions are around the 
Okhotsk Sea on the shores of Primorskaya (Maritime Province), °° including 
Kamchatka Peninsula, Amur and the northern half of Sakhalin Island. 
Russia by a law of May 29, 1911, excluded foreigners generally from all fish- 
ing within twelve marine miles of her shore. The Soviet Union put the 
twelve-mile fishery zone in effect June 1, 1921, and at once elicited a protest 
from Great Britain. 

Following the Revolution of November 7, 1917, and the subsequent col- 
lapse of the White Russian Government, Japan suspended payment on the 
fishery dues on April 4, 1922, until provisional arrangements with the Soviets 
were made in 1924. Treaty relations with the new Russian Government 
were regulated in a convention of friendship and economic coéperation signed 
at Peking, January 20, 1925,°° which provided: 


‘ 798 British and Foreign State Papers, 735; 33 Martens, Nouv. Rec. Gén. de Traités, 2¢ 

ér., 3. 

, 8101 British and Foreign State Papers, 453; 1 Martens, Nouv. Rec. Gén. de Traités, 3¢ 
ér., 861. 

** By a boundary treaty signed at Aigun May 16, 1858, China and Russia agreed to possess 
in common, as theretofore, the territory between the rivers Amur and Usuri and the sea; but 
by an additional treaty signed at Peking, Nov. 2, 1860, Russia obtained as sole owner the 
area east of those rivers, containing the Sikhota Alin Mountains on the Gulf of Tartary and 
the Japan Sea, Usuri Bay and the Golden Horn (Zolotoi Rog), around which Vladivostok 
(Possessor of the East; founded 1861) was later built. 53 British and Foreign State Papers, 
964, 970; 17 Martens, Nouv. Rec. Gén. de Traités, I, 1; II, 181. 

*° 122 British and Foreign State Papers, 894; League of Nations, 34 Treaty Series, 32; 
15 Martens, Nouv. Rec. Gén. de Traités, 3¢ Sér., 323. Cf. Edward W. Allen, North Pacific 
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Art.2. The Union of Soviet Socialist Republics agrees that the Treaty 
of Portsmouth of September 5, 1905, shall remain in full force. . 

Art. 3. The Governments of the high contracting parties agree that, 
upon the coming into force of the present convention, they shall pro- 
ceed to the revision of the Fishery Convention of 1907, taking into con- 
sideration such changes as may have taken place in the general condi- 
tions since the conclusion of the said Fishery Convention. Pending the 
conclusion of a convention so revised the Government of the Union of 
Soviet Socialist Republics shall maintain the practice established in 1924 
relating to the lease of fishery lots to Japanese subjects. 


The contemplated new Fisheries Convention was signed at Moscow on 
January 23, 1928," and provided: 


Art. 1. The Union of Soviet Socialist Republics grants to Japanese 
subjects in conformity with the stipulations of the present convention, 
the right to catch, to take and to prepare all kinds of fish and aquatic 
products, except fur seals and sea otters, along the coasts of the posses- 
sions of the Union of Soviet Socialist Republics in the Japan, Okhotsk 
and Bering Seas, with the exception of rivers and (thirty-three) in- 

Art.2. Japanese subjects are at liberty to engage in catching, taking 
and preparing fish and aquatic products in the fishery lots, lying both in 
the sea and on shore, which are specially designated for that purpose. 
The lease of the said fishery lots shall be granted by public auction 
without any discrimination being made between Japanese subjects and 
citizens of the Union of Soviet Socialist Republics. It is understood, 
however, that, as an exception to the foregoing, those fishery lots for 
which the Governments of the two high contracting parties have so 
agreed may be leased without auction. The auction of fishery lots 
shall take place at Vladivostok in February every year. . . . The catch- 
ing of whales and codfish as well as of all the fish and aquatic products 
which cannot be caught or taken in special lots is permitted to Japanese 
subjects on board sea-going vessels furnished with a special license. 

Art. 13. Recognizing that Japanese employees, with their place of 
habitation in Japan, are engaged there and return thereto after carrying 
on labor in the seasonal industry of fishery; that their habits and cus- 
toms are characteristic of Japanese nationality; that free passage be- 
tween Japan and fishery grounds and free rations during the whole term 
of engagement are granted; that a share of catches and collections is 
given them in addition to regular wages, and that medical aid and other 
means of relief are provided for free of charge: the Union of Soviet 
Socialist Republics agrees to conform to the above-mentioned facts in 
the application of its laws and regulations regarding the protection and 
regulation of labor, which are or may be enacted, to the labor of Japa- 


(New York, 1936), Chap. XXV; Edward W. Allen, ‘‘North Pacific Fisheries,’ 10 Pacific 
Affairs (1937), 136. 

1 129 British and Foreign State Papers, II, 769; League of Nations, 80 Treaty Series, 
342; 25 Martens, Nouv. Rec. Gén. de Traités, 3¢ Sér., 425. Cf. M. Mayeda, ‘“‘The Russo- 
Japanese Dispute on Fishing Rights,’ 29 Journal of International Law and Diplomacy 
(Tokyo), Nos. 9 & 10 (Nov. & Dec. 1930); Survey of International Affairs (London, 1929), 
370. 
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nese employees in the fishery grounds leased to Japanese subjects in 
accordance with the provisions of the present convention. 

Art. 15. The present convention shall remain in force for eight 
years and shall be revised or renewed at the end of the said period; 
thenceforth the convention shall be revised or renewed at the end of 
every twelve years. Either of the high contracting parties may give 
notice to the other of its desire to revise the present convention twelve 
months before the termination of the convention. Negotiations for the 
revision shall be concluded within the said twelve months. Should 
neither of the high contracting parties give notice for such revision, the 
present convention shall remain in force for a further period of twelve 
years. 

Accompanying protocols contained detailed regulations covering matters 
referred to in the convention. 

The Japanese at once set about obtaining greater privileges and more 
favorable terms, and after negotiations begun in March, 1931, L. M. Karak- 
han, the Soviet Assistant Commissar for Foreign Affairs, and Koki Hirota, 
Japanese Ambassador, signed at Moscow on August 13, 1932, a special 
agreement modifying the 1928 Convention, and providing that of the 392 
fishery lots held by Japanese companies the Soviet would allow 330 to be 
“stabilized”? for four years and allotted to the holders for agreed royalties 
without new competitive bidding.” 

The 1928 Fisheries Convention was to expire on May 27, 1936, and in 
April, 1935,® the Japanese opened negotiations in Moscow for a new treaty. 
In March, 1936, it was announced that Premier Koki Hirota was demanding 
a long term treaty, in effect a prolongation of the 1932 Hirota-Karakhan 
special agreement abolishing the auction system. On May 12, 1936, the 
Soviet Government agreed, unwillingly, it said, to extend the existing 
arrangement to December 31, 1936, in case the new convention should not 
have been agreed on by May 27, but declared it would grant no further ex- 
tensions. On July 3, 1936, it became known that Soviet authorities had 
seized four Japanese schooners with their crews of 42 men, and tried and 
convicted the captains for fishing off the Kamchatka Peninsula within the 
three-mile limit; and had presented to the Japanese Government an official 
demand that they stop poaching by Japanese fishing vessels in Russian wa- 
ters, together with a protest against the action of a Japanese minelayer which 
had been placing markers along the three-mile line in the water, conduct 
which the Soviet Government declared was unprecedented in international 
relations. On October 2, 1936, it was announced that B. I. Kozlossky, Head 
of the Second Eastern Department of the Soviet Foreign Service, and Shuichi 
Sako, Japanese Chargé d’Affaires at Moscow, had agreed on all the main 


® Japan Year Books, 1920-1941 (Tokyo). 

* From here to the end of this section, except as otherwise noted, the facts have been 
compiled from the daily press, chiefly the New York Times, of a day or two after the dates 
med mentioned; and also in part from the Chronicle of International Events in this 
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points of a new treaty for the extension for eight years of the fishery agree- 
ment, with royalties for stabilized lots, instead of the competitive auction 
system, which the Japanese considered very favorable, although they failed 
to gain their demand for twelve-year rights. The text of the treaty was to be 
initialled in the week of November 9, 1936, and the formal signing to be 
within two weeks thereafter, when it was rumored in Moscow that Japan 
was about to enter into some sort of anti-communist agreement with Ger- 
many. The Soviet Government thereupon on November 9, 1936, broke off 
negotiations with Japan, and to all inquiries and urging gave little indication 
of an intention to resume them. After it became known that Japan had 
signed an anti-Comintern pact with Germany at Berlin on November 25, 
1936, the prospects of ending the delay became obviously more hopeless, and 
Soviet Foreign Minister Maxim Litvinoff sent a blunt warning to the Japa- 
nese Embassy in Moscow that there could be no further coéperation in the 
matter of granting new fishing concessions until the German-Japanese mili- 
tary pact was cancelled and the situation cleared up. He accused Japan of 
bad faith in negotiating a hostile treaty with Germany while trying to 
induce Russia to settle outstanding questions on a friendly basis. Japanese 
Foreign Minister Hachiro Arita was severely criticized, even in the Privy 
Council, for letting Russia hear of the German pact until after the vital 
fisheries treaty was safe. When this five-year pact expired, on November 
25, 1941, the three Axis nations renewed it for another five years. 

After much pressing for reconsideration by the Japanese Ambassador 
Mamoru Shigemitsu in Moscow, M. Litvinoff said on December 14, 1936, 
that the Soviet Union would not deny Japan the fishery rights given her by 
the 1905 Portsmouth Treaty and confirmed by the 1928 Convention, but 
would not necessarily be bound by the conditions tentatively agreed on 
before November 9, 1936. On December 28, 1936, there was signed in Mos- 
cow a protocol extending the existing agreement for one year, to December 
31, 1937; and such annual extensions for not over one year at a time are all 
that the Japanese have been able to obtain from the Soviet Union ever since. 
In September, 1937, the Soviet authorities seized 28 Japanese or Japanese- 
Korean fishing boats and 277 men on charges of illegal inshore fishing in 
waters near the Korean-Siberian boundary; and to the protest by Japanese 
Foreign Minister Koki Hirota that they had the right to fish up to the three- 
mile limit, the Soviet Government replied that the territorial limit in Siberian 
waters was eight miles. In November, 1937, Japanese Premier Prince 
Fumimaro Konoye urged the Soviet Union to renew the fishery treaty with 
Japan from the “standpoint of justice” and warned that sentiment was 
growing in Japan for “resolute action.’”” On December 31, 1937, an agree- 
ment to extend the existing arrangement for one year, to December 31, 1938, 
was signed in Tokyo and approved by the Japanese Privy Council. 

In 1938 the Soviet Union announced its intention to withdraw forty fishery 
lots from Japanese operation for strategic reasons, and to re-introduce the 
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system of auction bidding for a large number of others. Conferences in Mos- 
cow in December, 1938, between Soviet Foreign Minister Litvinoff and 
Japanese Ambassador Shigenori Togo were deadlocked, complicated in part 
by altered exchange rates between the ruble and the yen, and no new exten- 
sion agreement had been signed when the existing one expired at the end of 
the year. On January 25, 1939, Baron Sakatani suggested in the Japanese 
Parliament that Japan might be willing to sacrifice her fishing rights in ex- 
change for the Russian (northern) half of Sakhalin Island, but later on the 
same day he ‘‘cancelled” the suggestion, as telling the Russians too much. 
M. Litvinoff and Ambassador Togo signed in Moscow on April 2, 1939, just 
in time for the opening of the fishing season, an agreement extending the 
fisheries arrangement to December 31, 1939, withdrawing for strategic 
reasons instead of the proposed forty only 27 lots, on two of which the Japa- 
nese had already built canneries, leaving the Japanese 366 fishing grounds, 
264 of them stabilized for five years, at a uniform increase of 10% in royal- 
ties, and the Japanese to participate on Soviet terms in a supplementary 
auction of the remaining lots at Vladivostok on April 4, 1939. This repre- 
sented a compromise, in which both sides yielded some points, but the 
Russians in effect won back, by establishing the principle of the withdrawals, 
the right of sovereignty in their own waters which the Japanese had been 
contending the Czar partly gave up in the 1905 Treaty of Portsmouth. 
On October 27, 1939, Japan and the Soviet Union agreed upon the reciprocal 
release of fishing boats of each taken by the other during the past year and 
held on charges of poaching or trespassing. 

In November, 1939, Foreign Minister Admiral Kichisaburo Nomura began 
preliminary talks in Tokyo with Soviet Ambassador Constantin Smetanin, 
a former professor of ichthyology and a fisheries expert, seeking a long-term 
agreement, in repetition if possible of the 1928 eight-year pact; and on De- 
cember 15, 1939, Premier and Foreign Commissar Vyacheslaff M. Molotoff 
told Japanese Ambassador Shigenori Togo in Moscow that the Soviet Gov- 
ernment was willing to begin negotiations for a long-term fisheries conven- 
tion, if Japan would cause to be paid the final installment of the Chinese 
Eastern Railway price, long overdue from Manchukuo. After lively pro- 
tests by Japan, it was announced on December 31, 1939, that the Soviet 
Government had extended the existing fisheries modus vivendi for one year, to 
December 31, 1940, and had agreed to begin immediately negotiations for a 
long-term treaty. On January 4, 1940, Japan paid the final installment of 
the Railway price to the Russian Ambassador in Tokyo, as a Manchukuan 
representative looked on. 

In March, 1940, the Soviet Government said that various Japanese fishing 
boats which had vanished after sailing into a forbidden zone of thirty miles 
around the submarine base on the Komandorski Islands had been engaged 
in espionage and “‘treated accordingly.” In 1928 the area had been closed 
to aliens on the ground of protecting fur-bearing animals, and in 1930 a 
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closed military zone had been proclaimed around Bering and Medni Islands, 
which are 1,100 miles from Japan and 950 miles from Dutch Harbor on 
Unalaska Island in the Aleutian Archipelago. In April, 1940, Soviet patrol 
boats seized several Japanese fishing boats in Usuri Bay and off Northern 
Korea, and towed them to Vladivostok. On September 27, 1940, Saburo 
Kurusu for Japan signed at Berlin a ten-year military pact with Germany and 
Italy, which was expressly not to affect the political relations of any of the 
three with Russia. Thereafter, nothing was heard from the Soviet Govern- 
ment about negotiations for a long-term fisheries convention with Japan. 
On December 20, 1940, Japan protested against a reported machine-gunning 
by Russian airplanes of Japanese fishing vessels in Soviet waters, causing ten 
casualties. In January, 1941, Japanese Ambassador Lieut. General Yoshi- 
tsugu Tatekawa in Kuibyshev was still negotiating for a permanent agree- 
ment, but the Japanese companies were going ahead with their usual prepa- 
rations for summer operations in Russian Far Eastern waters, to begin in 
April. On January 21, 1941, Tokyo announced that an extension of the 
fisheries modus vivendi to December 31, 1941, had been agreed upon, with 
the Japanese lessees paying royalties 20% more than last year; and Foreign 
Minister Yosuke Matsuoka told the Japanese Diet, probably for United 
States consumption, that Japan was ready to pay the Soviet Union any price 
in reason to insure Russia’s benevolent neutrality in a Pacific War. On 
February 3, 1941, it was reported that a commission of ten men was to be 
appointed by the two countries to work out the details of a permanent fish- 
eries agreement. On February 20 Russia was said to have demanded, in 
return for a permanent agreement (1) the return to Russia of the southern 
half of Sakhalin Island (Karafuto), with Japan retaining fishing and other 
concessions there, (2) the fisheries concessions as outlined in the Treaty of 
Portsmouth to be halved, and (3) Russia to resume control of the Chinese 
Eastern Railway. On April 13, 1941, Foreign Commissar Molotoff and 
Foreign Minister Matsuoka, after a week’s negotiations, signed at Moscow a 
five-year neutrality pact. On March 20, 1942, Andrei J. Vishinsky, Vice- 
Commissar of Foreign Affairs, and Ambassador Tatekawa signed at Kuiby- 
shev a protocol extending the fisheries agreement to December 31, 1942, 
with provisions for the Japanese companies not to bid at auction for five 
of the twelve lots on which the leases ran out December 31, 1941, and to pay 
20% more for royalties on all lots on which the leases were continuing. The 
Kamchatkan fishery lots employ over 20,000 Japanese fishermen during the 
season, and furnish about one quarter of Japan’s annual food supply. Japan 
catches one quarter of the world’s annual take of fish, and in 1934 employed 
1,500,000 persons in the fishing industry. Of the Pacific salmon catch, about 
70% is taken on the American shore and 30% in Asiatic waters. As to the 
width of territorial waters, Japan has adopted the British rule of a three- 
mile limit, and Russia claims in general a belt of four leagues (12 miles).™ 

% Philip C. Jessup, Law of Territorial Waters (1927), 26, 45; William E. Masterson, 


q 
“] 


THE NORTH PACIFIC FISHERIES 423 


5. CHINA 


The Japanese have long engaged in fishing activities in the Chinese terri- 
torial and adjoining waters of the Gulf of Chihli, Yellow Sea, East China 
Sea, South China Sea and Gulf of Tonkin off the Provinces of Liaotung, Chin- 
: chow, Chihli (Hopei), Shantung, Kiangsu, Chekiang, Fukien and Kwantung; 
and probably from time to time had agreements with the Chinese Govern- 
ments, though very little was published to the western world. All continu- 
ing executory treaties between the two nations came to an end in consequence 
of the war of 1894-95 which was ended by the treaty of peace signed at 
Shimonoseki April 17, 1895. Neither in that treaty nor in those of com- 
merce and navigation of July 21, 1896, and October 8, 1903,°’ was there any 
mention of fishery concessions or rights, nor does there seem to have been a 
special fisheries treaty between the two countries. Since the beginning of 
new hostilities by the invasion of Manchuria in 1931 and the invasion of 
China proper by Japanese troops in 1937, all existing agreements as to future 
privileges must be taken to have ended, and Japanese fishermen have pre- 
sumably operated as they pleased in Chinese waters subject to such limita- 
tions only as their own Government’s orders or military and naval operations 
may have imposed upon them. Although not as dependent upon fish for 
food as are the Japanese, the Chinese of the coastal area consume a large 
amount; and regulation and control of Asiatic fisheries, including those 
around Chosen (Korea) and Tai-wan (Formosa), is a matter that will interest 
the delegates of China also, when they sit down at the conference table. 
; There is little available information from which to deduce China’s theory of 
: the width of territorial waters. On December 14, 1899,°* the Emperor of 
China’s Minister in Washington signed with Mexico a treaty of friendship, 
: commerce and navigation which provided (Article XI, as to merchant vessels) 
that 


The two contracting parties agree upon considering a distance of 
z three marine leagues, measured from the line of low tide, as the limit of 
their territorial waters for everything relating to the vigilance and en- 
forcement of the customs house regulations and the necessary measures 
for the prevention of smuggling. 


This, for customs purposes, adopts the Mexican theory. On February 5, 
1908, Chinese authorities seized the Tatsu Maru, a Japanese merchant ves- 
sel, in waters more than three miles off the coast of China, for the prevention 
of the smuggling of arms; but upon the forceful demand of Japan released the 
vessel unconditionally and agreed to pay an indemnity.*® 


Jurisdiction in Marginal Seas (1929), 286-303; Christopher B. V. Meyer, Extent of Jurisdic- 
tion in Coastal Waters (1937), 235-260, 262. 

“87 British and Foreign State Papers, 799; 21 Martens, Nouv. Rec. Gén. de Traités, 2¢ 
Sér., 642. 6 88 British and Foreign State Papers, 473. 

7 96 Ibid., 578. 68 92 Ibid., 1057. 6 This JourNAL, Vol. 2 (1908), p. 391. 
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III. Post-War ADJUSTMENTS 


It will probably be possible to settle the conflicting rights and interests of 
the Pacific nations only by a set of treaty agreements to which they are all 
parties and under which all must be understood to be empowered, and some 
at least able and willing, to enforce on behalf of all. The history of the 
past protective efforts seems to show that to afford any prospect of per- 
manency the arrangement as to ocean fisheries should frankly abandon the 
conservative historical doctrine of territorial waters fixed for all purposes 
and admit a progressive realism and sane conservation policy to create new 
rules in this field. It must of course permit reasonable enjoyment of life to 
the defeated, and the victors can not hope to realize the fullest extent of their 
claims. Japan must have fish for food on which to live; Canada and the 
United States must abandon their neighborly jealousy and squabbles and 
unite on temporarily self-denying protection and conservation which will 
offer in the long run the greatest profit for all; and if Russia is sitting in, she 
and Japan may end their annual struggle for a durable term. Probably 
there would ultimately be found practicable for all concerned a composition 
which should forbid altogether pelagic seal hunting and certain kinds of deci- 
mating and wasteful fishing, as by dynamite, weirs, seines, gill nets, or float- 
ing nets above a specified length; regulate the number and size of floating 
cannery ships and the mesh of nets; and establish presumptions against all 
unlicensed fishing boats of any of the parties with gear found within certain 
distances of Pacific shores, other than those of their own nation, whether the 
specified lines be determined by surface miles or by undersea contours. For 
the signatory states there need be no abandonment in principle of their 
respective traditional claims elsewhere, but the treaties would be considered 
to unite them in common regulations for the specific subject of Pacific fish- 
eries; just as the United States anti-liquor smuggling treaties of 1924-30 
established concessions by the sixteen contracting nations only on the sub- 
ject of claims for pursuit and capture of their vessels under certain condi- 
tions.”° To guard against future developments and conflicts requiring fur- 
ther discussion and regulation, it will probably be necessary at the same time 
to provide that Japanese registered fishing vessels shall not be allowed at all 
in the Arctic or Atlantic Oceans,” and to forbid their passage through Bering 
Strait and their entrance into the Panama Canal, the Strait of Magellan or 
the Antarctic Ocean east of a specified boundary. Miultipartite interna- 
tional agreements of this general nature, duly ratified and adequately policed, 
should enable the marine life of the Pacific Ocean to multiply and endure for 
the support of the human race, when its members shall cease and rest from 
their desperate endeavors to annihilate each other. 

70 G. Ireland, ‘‘ Marginal Seas Around the States,” 2 Louisiana Law Review (1940), 277. 


71 Incidents with Japanese fishermen have already occurred in the waters of Brazil, Cuba 
and the east coast of Mexico. 


THE U.S.S.R. AND INTERNATIONAL ORGANIZATIONS 


By CHARLES PRINCE 


It is of interest to the student of international affairs to examine the rela- 
tionships of Soviet Russia with international organizations, both public 
and private, and of the policies governing those relationships. Thestudy aims 
to find out why the Soviet Government has joined some international unions, 
affiliated with certain groups, and has refused to coéperate with others. What 
has been the Soviet Government’s policy in entering into multipartite con- 
ventions; why has it become a successor to some international agreements 
that were ratified by the Imperial Russian Government and rejected or 
abrogated others; and to what extent is the Soviet Union guided by generally 
accepted principles of international law in its foreign policies as evidenced by 
its participation in international organizations? 

By “international organizations” is understood a “union of two or more 
states for the service of one or more common needs. To be real and valid 
the union must be in essence a community of material conditions, productive 
of common interests and policies. But it must be consciously recognized 
as such and given legal formulation in order to enter the political and juridi- 
cal sphere.’’! 

Our task is difficult in view of the periodic “liquidation” of prominent 
jurists, and with their removal from seats of authority their works also dis- 
appear, thus rendering access to their expositions of Soviet law exceedingly 
difficult.2 Since the dictatorship of the proletariat in the Soviet Union is 
as yet in a transitional period, one cannot evaluate definitely the principles 
and policies of international law as practiced by the present Soviet Govern- 
ment. Neither is there a consensus among writers and jurists as to the 
principles and tenets of international law by which the Soviet leaders are 
guided in their practice of foreign relations. Thus Mr. Taracouzio contends, 
quoting Korovine, that the official Soviet doctrine puts the State on an 
equality with international bodies and collective groups. Furthermore, 
“the communist government of the Soviet Union considers the organized 
proletarian masses, scattered throughout the non-communist states, as dis- 
tinct persons in international law.”’* Professor Korovine denies this thesis 
and argues that such was never the official policy of the government, that it 
was only his personal opinion which he had since retracted in a published 


‘Pitman B. Potter, The League of Nations and Other International Organizations, 
Geneva Special Studies, Vol. V, No. 6, 1934, p. 5. 

* See article by John N. Hazard, “Cleansing Soviet International Law of Anti-Marxist 
Theories” in this Journa, Vol. 32, 1938, pp. 244-252. 

*T. A. Taracouzio, The Soviet Union and International Law, New York, 1935, p. 16. 
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statement. Korovine further argues that the Soviet State as a juridical 
concep’ ion, as a sovereign, as a subject of law, is in no way to be distinguished 
from the conception generally accepted in international law.5 

These extremely divergent views from two equally recognized authorities 
should not deter us from adducing our own evidence and from formulating 
some conclusions concerning the Soviet Union’s policies toward international 
organizations. For obvious reasons our investigation has confined itself to 
the leading representative collective bodies, in order to warrant some deduc- 
tions and inferences. Our study thus begins with a discussion of the most 
prominent of all international organizations—the League of Nations. 


THE LEAGUE OF NATIONS 


Space does not permit an elaborate elucidation of the various political 
factors, both foreign and domestic, that brought about a gradually changed 
outlook and attitude, and a subsequent sympathy from the Kremlin, towards 
international bodies, particularly the League of Nations. Suffice it to 
summarize but five obvious events that seemed to have been influential in 
ultimately bringing the U.S.S.R. to membership in the League of Nations. 

1. Soviet Russia had been feeling herself menaced on the east by Japan. 
This became all the more apparent after the aggressive military party had 
gained almost complete control of the Japanese Government. At the ex- 
traordinary session of the Assembly of the League of Nations, held December 8, 
1932, when the Sino-Japanese dispute was discussed, the Japanese represent- 
ative, M. Matsuoka, made the following statement: 

The area over which Sovietism extends is about six times as large as 
Japan proper. Why has not the movement spread more? The an- 
swer is that there stands Japan. At least Soviet Russia respects Japan. 
Were Japan’s position weakened, either by the League of Nations or by 
any other institution, you may be sure that Sovietism would reach the 
mouth of the Yangtse in no time.® 


2. The repeated statements of the Nazi leaders concerning their ambitions 
enhanced the Soviets’ fear of German designs on the Ukraine. Prior to and 
after his rise to power, Adolph Hitler continually condemned Bolshevism 
as an attempt of the Jews to obtain world power, and had been insisting that 
Germany could acquire territory for its surplus population only in the east 
and must consequently make war on Russia.’ In the light of political events 
during the years 1931-1934, the Soviets came to believe that both Japan and 
Germany had withdrawn from the League in order that they might have 
freer hands for the strengthening of their imperialistic power and dominance 

‘ The retraction was published in the form of a letter by Eugene A. Korovine in Sovetskoe 
Gosudarstvo [Soviet Government], 1935, No. 4. 

5 Harvard Law Review, Vol. 49, 1936, pp. 1392-1395. 

6 Extraordinary Session of the League Assembly, Vol. III, p. 51. 

7 Adolph Hitler, Mein Kampf, Munich, Franz Eher, 1930. See also Alfred Rosenberg, 
Der Mythus des 20. Jahrunderts, p. 601 (and quoted in Foreign Policy Reports, Aug. 2, 
1933). 
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by making a joint attack on Soviet Russia—Japan in the east and Germany 
in the west. 

3. The Soviet Union’s hesitancy to join the League increased the possi- 
bility of war. The Soviets thus began to realize that from the point of view 
of political expediency it was better for them to be a member of the League 
and to parade as an exponent of ‘‘complete disarmament” and “indivisible 
peace”; for a war would endanger the Soviet Union’s aspirations. Then, 
too, their prestige among the working classes both at home and abroad would 
be greatly augmented. And to resist aggression on two fronts simultane- 
ously might prove perilous to the Stalin régime. 

4. The Soviets’ increased interest in the League was in no small measure 
due to the setback of communism in China and the break in China-Soviet 
diplomatic relations in 1927, which tended to divert Soviet energies to the 
west. Russia’s policy of réalpolitik prompted her to shift her distrust of the 
League peace mechanism from cynical abuse to hope and immediate utili- 
tarianism. As a consequence, Russia concluded non-aggression treaties 
with many members of the League, which in turn brought about a growing 
friendliness with the League per se. 

5. The launching of the first and second Five-Year Plans, in 1928 and 
1933, made Soviet Russia eager to obtain loans from European capitalists, 
and she hoped that Geneva might prove a profitable meeting place as well 
as a platform for dexterous Soviet propaganda. 

The diplomatic document which best illustrates the earlier attitude of the 
Soviet Government toward the League of Nations is the note of the People’s 
Commissariat for Foreign Affairs of the R.S.F.S.R. sent to the League of 
Nations on March 5, 1923, in answer to an invitation to participate in a 
naval disarmament conference. Although it accepted the invitation, the 
Soviet Government stated in this note that it regarded the League as ‘‘an 
institution serving as a disguise for the imperial policies of certain great 
Powers.” ® A good case could be made out in justification of the Soviet’s 
hostile attitude toward the League of Nations. France, one of the two 
chief members of the League, helped Poland, another member of the League, 
in her war against Soviet Russia. England and the United States aided the 
White Armies during the Russian Revolution in the hope that such inter- 
vention would bring about the downfall of the Communist Government. In 
addition, President Woodrow Wilson, the chief architect of the League, 
nourished the same belief as other statesmen at the Paris Peace Conference; 
namely, that the League might aid the counter-revolutionaries by serving as 
an antidote to ‘communist poison.’”’ Ina memorandum of March 25, 1919, 
he informed Mr. David Lloyd George, England’s Prime Minister: 


If we are to offer Europe an alternative to Bolshevism we must 
make the League of Nations into something which will be both a safe- 


*Tu. V. Kliuchnikov i Andrei Sabanin, Mezhdunarodnaia Politika Noveishogo Vremeni 
v Dogovorakh, Notakh i Deklaratsiiakh [Recent International Politics in Treaties, Notes, 
and Declarations], Chasti I-III, Moskva, 1925-1929. 
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guard to those nations who are prepared for fair dealing with their 
neighbors and a menace to those who would trespass on the rights of 
their neighbors, whether they are imperialist empires or imperialist 
Bolshevists. An essential element, therefore, in the peace settlement is 
the constitution of the League of Nations as the effective guardian of 
international right and international liberty throughout the world.° 


These events caused the Soviet leaders to become skeptical of the value 
of the League as an international organization for the maintenance of peace 
and justice. Hence they looked upon the League chiefly as an anti-Soviet 
coalition, a cohesion of their enemies, who were actively engaged in attempt- 
ing to destroy the Soviet Republic. It was this dread and hate of the League 
which prompted the Russian leaders to express their attitude in no uncertain 
defamatory terms. Nicolai Lenin characterized the new League as “an 
alliance of world bandits against the proletariat”’; Tchitcherin, then People’s 
Commissar for Foreign Affairs, called it “‘a league of capitalists against the 
nations’”’; and Leon Trotsky, then Commissar of War, described it as ‘the 
shadow of the fist of the Supreme Allied Council.’’ !° 

But new times bring new songs. The withdrawal of Japan and Germany 
from the League and their theatened attack on the U.S.S.R. caused the 
Soviet leaders to modify their attitude and to join the “capitalist” League of 
Nations. The reasons were outlined by Molotov before his own comrades 
on January 28, 1935: 


It is known that the League of Nations in its time was created by states 
then still not desirous of recognizing the rights of the new Worker- 
Peasant State to exist, but instead, participating in anti-Soviet military 
intervention. Strong efforts were made in its time to transform the 
League of Nations into a weapon directing the mouth of the cannon on 
the Soviet Union . . . Since then much water has flowed under the 
bridge. Events of recent times have emphasized these changes which 
have taken place in the situation of the League of Nations. The most 
belligerent, aggressive elements have begun to leave the League of 
Nations. The League of Nations has become for them, in the given 
circumstances, confining, inconvenient. But the majority of partici- 
pants in the League of Nations are now for one or another considera- 
tion not interested in the unleashing of war." 


The altered attitude of the Communist Party, too, was of significance in 
view of the fact that it dominated the government and the Soviet Govern- 
ment was the League’s severest and bluntest critic. The changed political 
exigencies which brought about this shift in diplomatic relations was well 


* Harold W. V. Temperley, A History of the Peace Conference of Paris, London, Vol. 
VI, 1924, p. 580 (Published under the auspices of the British Institute of International 
Affairs). 

10K, W. Davis, The Soviet Union and the League of Nations, 1919-1933, Geneva Special 
Studies, Vol. V, No. 1, 1934, p. 4. 

4 Extract from report submitted by Viacheslav M. Molotov, Chairman of the Council 
of People’s Commissars, on Jan. 28, 1935, to the Seventh All-Union Congress in Moscow. 
Quoted in Documents on International Affairs, 1934, p. 405. 
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outlined by Joseph Stalin, the Secretary-General of the Communist Party, 
in his statement that 


the League of Nations may become something of a brake to retard the 
outbreak of military actions or to hinder them. . . . If the League 
could prove to be somewhat of an obstruction that could, even to a cer- 
tain extent, hinder the business of war, then it is not impossible that we 
should support the League of Nations in spite of its colossal defects.” 


After the Soviet Government was admitted to membership in the League 
on September 18, 1934, up to its aggression against Finland in December, 
1939, it became the leading protagonist of the League of Nations and col- 
lective security. This was evidenced by the Soviet’s participation in dis- 
armament conferences. 


DISARMAMENT AND PEACE CONFERENCES 


It is of importance to quote Karl Radek, who was (prior to the purge of 
1936) editor of Izvestia, Secretary to the Executive Committee of the Com- 
munist International, and member of the Central Committee of the Russian 
Communist Party, for a definitive statement of Soviet Russia’s foreign 
policy: 

The object of the Soviet Government is to save the soil of the first 
proletariat state from the criminal folly of a new war. To this end the 
Soviet Union has struggled with the greatest determination and con- 
sistency for sixteen years. The defence of peace and of the neutrality 
of the Soviet Union against all attempts to drag it into the whirlwind 
of a world war is the central problem of Soviet foreign policy.” 


That the Soviet’s drive for disarmament and peace appeared to be a car- 
dinal principle in their scheme of foreign relations is evidenced by their con- 
sistent official pronouncements in behalf of an enduring ‘‘indivisible peace.” 
This policy was crystallized from the very early days of the Soviet régime. 
Thus the Decree of Peace adopted at a meeting of the All-Russian Conven- 
tion of Soviets of Workers, Soldiers and Peasants’ Deputies on November 8, 
1917, the day following the organization of the Soviet Government, proposed 
to all warring peoples and their governments to begin immediately negotia- 
tions for a just and democratic peace. Peace was thus one of the watchwords 
of the October Revolution, and this decree further stated: 


An overwhelming majority of the exhausted, wearied, and war- 
tortured workers and laboring classes of all the warring countries are 
longing for a just and democratic peace—a peace which in the most 
definite and insistent manner was demanded by Russian workers and 
peasants after the overthrow of the Czar’s monarchy. Such a peace 
the government considers to be an immediate peace without annexa- 


" Ievestia, Jan, 24, 1934, (Izvestia is the official daily organ of the Central Executive 
Committee of the U.S.S.R. and the All-Russian Executive Committee). 
* Foreign Affairs, Vol. XII, No. 2, January 1934, p. 206. 
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tion (7.e., without seizure of foreign territory, without the forcible an- 
nexation of foreign nationalities and without indemnities). “ 


Korovine cites official documents of the Soviet Government, numerous 
declarations made by the men who direct Russia’s destiny, and refers to pro- 
nouncements in the early 1930’s by the leading Soviet statesmen with a view 
of justifying their advocacy of disarmament and the resultant peace and to 
dissipate any illusion about a world revolution.“ Stalin himself voiced the 
official attitude of the Soviet leaders when he stated: ‘‘We do not want a 
single bit of foreign land. But at the same time, not an inch of our land 
shall we yield to anyone else.’”’'® The Soviet leaders, particularly Stalin, 
repeatedly quote Lenin as the guiding source in shaping their domestic and 
foreign policies. This is especially true in their campaign for disarmament. 
It should be noted, however, that Stalin’s desire to succeed in “ building 
socialism in one country,” and his ruthless efforts to bring about a successful 
consummation of the second Five-Year Plan, prompted him to embark on 
this concerted campaign for peace. Hence Soviet leaders refer to Lenin’s 
formulation of Bolshevik policy in the midst of the World War: 

Under conditions actually prevailing in the capitalistic world, there- 
fore, the ‘“‘inter-imperialistic” or ‘“ultra-imperialistic” alliances— 
irrespective of the form these alliances might take, whether that of one 
imperialistic coalition against another imperialistic coalition, or that of 


a general alliance of all the imperialistic Powers—will necessarily be 
merely ‘‘ breathing spaces” between wars.!” 


This policy manifested itself in a number of non-aggression pacts with 
neighboring countries, including that with Germany of April 24, 1926. In 
the light of the principles thus laid down by Lenin, the Soviet Union does not 
close the door to the possibility of deals, agreements, conventions with im- 
perialistic Powers which are waging a struggle against other imperialistic 
Powers, provided the latter do not attack nor threaten to make war against 
the U.S.S.R., and that such treaties will expedite the socialist reconstruction 
in Russia. 

Early in 1926, Khristian Rakovsky, who was the plenipotentiary of the 
U.S.S.R. successively in Germany, England, and France, pointed out that 
the Soviet Government often expressed its willingness to codperate with in- 
ternational organizations and even offered to send observers to the sessions 
of the League of Nations. ‘From the international point of view, as well 


“The Soviet Union and Peace, International Publishers, New York, 1929, p. 22 (A 
collection of statements and articles by Soviet leaders and official documents relative to 
war and peace). See also La Politique internationale du temps noweau, de J. Kluitchnikov 
et A. Sabanine, Vol. IT. 

18 Eugene A. Korovine, “The U.S.S.R. and Disarmament” in International Conciliation, 
New York, September 1933, No. 292 

16 Sixteenth Congress of the Communist Party of the U.S.S.R., Verbatim Report, June 
26-July 13, 1930, Moscow, Leningrad, 1930, p. 23. 

17 Nikolai Lenin, Sobranie Sochinenii [Collected Works], Vol. XIX, 1927, p. 149. 
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as from the point of view of domestic policies, we find it in complete conform- 
ity with our purposes to participate in such preliminary undertakings which 
do not conflict with our aims.’’ !* 

Even prior to the Soviet Union’s adherence to the Covenant of the League 
of Nations, the Soviet Government participated in the fourth Preparatory 
Commission for the Disarmament Conference which opened at Geneva on 
November 30, 1927. The delegates of the U.S.S.R. proposed the total 
abolition of all land, sea, and air forces; the destruction of all ammunition 
and armaments; the prohibition of all military training and propaganda, ete. 
These proposals were rejected by a majority of the delegations, who advanced 
the thesis that complete disarmament was incompatible with the Covenant 
of the League of Nations and especially dangerous for the weak states. At 
the fifth session of the Preparatory Commission at Geneva on March 23, 
1928, the Soviet delegation presented a second draft for partial disarmament 
which was deferred until the next session.!® 

It is in the light of this background that the U.S.S.R. declared its adher- 
ence to the Pact of Paris on August 31, 1928, and was the first country to 
ratify it. This Briand-Kellogg Peace Pact provides that the signatory 
parties renounce war as an instrument of national policy and agree never to 
seek the solution of disputes arising among them except by pacific means. 

Of equal significance was the Soviet Union’s attitude toward non-aggres- 
sion. Maxim Litvinov, People’s Commissar for Foreign Affairs, gave a 
definition of an ‘‘aggressor”’ in a speech which he delivered at the Disarma- 
ment Conference on February 6, 1933. Except for afew minor amendments, 
his definition was adopted by the Security Committee of the Conference on 
May 18, 1933. In pursuance of this definition of an ‘‘aggressor,’”’ Litvinov 
signed collective non-aggression conventions with twelve countries at that 
conference.?° 


ARBITRATION 


The reasons for the Soviet Government’s adverse attitude toward the 
World Court can not be so easily discerned. The First (in 1899) and Second 
(in 1907) Peace Conferences were called by the Netherlands Government at 
the suggestion of the Imperial Russian Government, which ratified the Con- 
ventions on Pacific Settlement of International Disputes signed at both 
conferences. The Permanent Court of International Arbitration established 
by these conventions was the precursor of the Permanent Court of Interna- 
tional Justice created in 1920. The latter (the World Court) does not super- 


* Kh. G. Rakovsky, Liga Natzii i U.S.S.R, [The League of Nations and the U.S.S.R], 
Moskva, 1926, p. 18. 

** The full text of this revised proposal is published in Documents of the Preparatory 
nee for the Disarmament Conference, League of Nations Series, Geneva, 1928, 
p. 10. 

*°U.S.S.R. Handbook, London, 1936, p. 104. See also Frank H. Simonds and Brooks 
Emeny, The Great Powers in World Politics, New York, 1937, p. 322. 
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sede the former. The Soviet Government apparently does not consider it- 
self bound by the conventions signed at The Hague. In fact, it has not 
designated any members of the court nor has it paid its share of the ex- 
penses.24. The Soviet Union was quite specific in stating that in joining the 
League of Nations it in no way became bound to the Permanent Court of 
International Justice. On numerous other occasions agreements or conven- 
tions were not signed until the representatives of the Soviet Union sub- 
mitted reservations to the effect that their adherence to a given pact in no 
way obligated their government to accept the ‘Optional Clause” concern- 
ing recourse to arbitration. 

Thus the Soviet Government participated in and later became a party to 
the International Convention and Protocol for the Suppression of Counter- 
feit Currency, but it took extraordinary precaution in announcing that its 
accession to this protocol in no way obligated it to resort to the mechanism 
of arbitration established by the League. At the moment of signing the 
convention on July 13, 1931, the representatives of the U.S.S.R. made the 
following declaration: 


The delegation of the U.S.S.R., while accepting the provisions of 
Article 19, declares that the Government of the U.S.S.R. does not pro- 
pose to have recourse, in so far as it is concerned, to the jurisdiction of 
the Permanent Court of International Justice. As regards the provi- 
sion in the same article by which disputes, which it has not been possible 
to settle by direct negotiations, would be submitted to any other arbi- 
trational procedure than that of the Permanent Court of International 
Justice, the delegation of the U.S.S.R. expressly declares that accept- 
ance of this provision must not be interpreted as modifying the point of 
view of the Government of the Union on the general question of arbi- 
tration as a means of settling disputes between states.” 


Why the Soviet Government has been so persistent in its refusal to have 
recourse to the Permanent Court of International Justice is not clear. Their 
statesmen have not elucidated this point. The statement that seems to 
approach closest to an explanation is that by Professor Korovine made in 
1926 that “‘the Soviets in their practice admit arbitration, but only in con- 
troversies which are either technical in their nature or those which involve 
private rights.” ** In a letter dated September 15, 1934, addressed to the 
Assembly of the League of Nations, Maxim Litvinov, then People’s Commis- 
sar for Foreign Affairs, deemed it expedient to make this reservation: 


Since Articles 12 and 13 of the Covenant leave it open to states to 
submit disputes to arbitration or judicial settlement, the Soviet Gov- 
ernment considers it necessary to make it clear that in its opinion, such 


*1 Laurence F. Schmeckebier, International Organizations in Which the United States 
Participates, Washington, 1935, p. 164. 

22 League of Nations Treaties Series, CXII, 1931, p. 391. 

23 Eugene A. Korovine, Sovremenoe Mezhdunarodnoe Publichnoe Pravo [Contemporary 
International Public Law], Moskva, 1926, p. 137. 
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methods should not be applicable to conflicts regarding questions arising 
before its entry into the League.* 


Although the Soviets refused to coéperate with the established interna- 
tional agency in the matter of international adjudication, yet they concluded 
treaties with other countries. It is to be observed, however, that the Soviets 
have abrogated some treaties and conventions which were contracted by the 
Czarist Government, and have recognized others when it has proved to be of 
immediate expediency. 

In a proclamation issued on December 7, 1918, and signed by Lenin and 
Stalin,2* the Council of People’s Commissars appealed to the laboring Mos- 
lems of Russia and the east to rise against their “‘oppressors”’ and to put an 
end to foreign domination of Asiatic colonies. This document contained 
also the following significant passage: 


Constantinople must remain in the hands of the Mohammedans. . . . 
We announce that the agreement on the partition of Persia, concluded 
on August 31, 1907, between Great Britain and the Tzar’s empire, is 
torn up and annulled. . . . We announce that the agreement on the 
partition of Turkey and the seizure of Armenia is torn up and annulled. 


Again at the Genoa Conference, the Soviet delegation refused to honor the 
Tzarist debts. Also, one of the primary reasons why the United States re- 
fused to grant de jure recognition to the U.S.S.R. was that the latter refused 
to honor the debts of the Tzarist government. The Soviets argued then 
that after a class revolution, conditions change to such an extent that the 
new class cannot be expected to pay the very debts contracted to keep the 
old order in power and to prevent the revolution.2”_ How is one to reconcile 
this interpretation of the doctrine of rebus sic stantibus with the Soviet’s 
drive for peace, which necessarily rests upon the sanctity of treaties and 
the observance of international obligations? While this doctrine is sus- 
ceptible of juridical interpretation, yet the Soviets contend that the formal 
conditions of the validity of international agreements, based on the pre- 
scriptions of logic and the practice of jurisprudence, find their application in 
the Soviet treaties, as well as in any other conventions between nations. 
They seem to find no difficulty in justifying their unilateral repudiation of 
the treaty signed on March 3, 1918, at Brest-Litovsk, and the frequently 
quoted paragraph three of the decree published by the Soviet Government 

* Verbatim Record of the Fifteenth Annual League Assembly, Sept. 17, 1934. Also 
quoted in Wheeler-Bennett, Documents on International Affairs, 1934, p. 100. 

*° Joseph Stalin was then known as Djugoshvili; his title was “Commissar of Nationalities.” 

** For official Russian text see Mezhdunarodnaia Politika Noveishovo Vremeni v Dogo- 
vorakh, Notakh, i Deklaratsiiakh [International Politics in Modern Times], Vol. II, p. 94. 
Publication of the People’s Commissariat of Foreign Affairs, Moscow, 1926. See also 
Louis Fischer, The Soviets in World Affairs, Vol. II, London, 1930, p. 29. 

* For an interpretation of the Soviet’s views on international law (up to 1936) see Eugene 


B. Pashukanis, Ocherki po Mezhdunaraknomu Pravu [Outlines of International Law], 
Moskva, 1935. 
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on January 28, 1918, which announced that ‘‘all foreign loans are hereby 
annulled without reserve or exception of any kind whatsoever.” 

Professor Korovine summarizes the Soviets’ reasoning by arguing that 
every international agreement is the expression of an established social order, 
with a certain balance of collective interests: 


So long as their social order endures, such treaties as remain in force, 
following the principle, pacta sunt servanda, must be scrupulously ob- 
served. But if in the storm of a social cataclysm one class replaces 
another at the helm of the state, for the purpose of reorganizing not only 
economic ties but the governing principles of internal and external poli- 
tics, the old agreements, in so far as they reflect the preéxisting order of 
things destroyed by the revolution, become null and void.*8 


In the memorandum submitted by the Soviet delegation at the Genoa 
Conference on April 20, 1922, they stated that 


the Revolution of 1917 completely destroyed all old economic, social, 
and political relations, and by substituting a new society for the old 
one, in virtue of the sovereignty of a revolting people, has transferred 
the state authority in Russia to a new (different) social class. By so 
doing it has severed the continuity of all obligations which were essential 
to the economic life of the social class which has disappeared.?® 


It is in the light of these claims that the Soviet Government has refused 
to take over the obligations of former governments, or to satisfy claims of 
persons who have suffered losses caused by domestic policies. The same 


train of reasoning is all the more evident in the Soviet’s negotiations with 
international public organizations or unions. Suffice to mention here but a 
few of the international agreements or conventions to which the Soviet 
Union has refused to become a party: *° Copyright; International Literary 
and Artistic Association; International Association for the Protection of 
Industrial Property; International Federation of Associations of Inventors 
and Industrial Artists. 

It became abundantly clear, however, to close observers and students of 
international law that the practice of the Soviet Government in its relations 
with foreign governments and international organizations during the second 
decade of its existence was the result of a gradual policy which recognized, 
provisionally or transitionally to be sure, that body of general principles and 
concrete rules which the members of the family of nations recognize as bind- 
ing upon themselves in their mutual relations and which are known as inter- 
national law.** The communistic conception of international law is very 

*8 Eugene A. Korovine, “Soviet Treaties and International Law,” in this JouRNAL, 
Vol. 22 (1928), p. 763. 

29 Materialii Genuezskoi Konferentsii [Materials of the Genoa Conference], April 10 to 
May 19, 1922, Narkomindel, 1922. 

0 For a comprehensive list of international bureaus, etc., see Handbook of International 
Organizations, League of Nation Series, Geneva, 1938. 

41 For an authoritative statement of the system of international law, see Quincy Wright, 
Mandates Under the League of Nations, Ch. 9, Chicago, 1930. 
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well expounded by the Soviet theorists Sabanin, Pashukanis,® Kliuchnikov, 
and Korovine, to whose writings references are made throughout this arti- 
cle. Of extreme significance, therefore, was the summary outlined by the 
Soviet Ambassador to the United States. In an address delivered in Wash- 
ington on April 28, 1934, Mr. Troyanovsky stated that: 


International law is a collection of the rules directing the relations 
among nations. These rules are effective only in so far as the nations 
themselves accept them, of their own will. . . . I think that only pre- 
cise international treaties duly signed can give us an acceptable basis 
for international relations, and consequently for international law.* 


One other factor in preventing the Soviet Union from joining the Perma- 
nent Court of International Justice arose from the difficulty in selecting im- 
partial judges. The Soviets have always maintained that, as Litvinov 
phrased it, there are ‘two worlds—a Soviet world and a non-Soviet world.” 
Because there was no third world to arbitrate he anticipated difficulties. 
... “Only an angel could be unbiased in judging Russian affairs.’ As- 
suming that he voiced the attitude of the Soviet Government, his statement 
casts much light on the relations of the Soviet Union with international or- 
ganizations, particularly with the World Court. Whether the Soviets will 
be guided by political exigencies in this case as they have in other cases 
remains to be seen. 


EcoNoMIc AND TRADE CONFERENCES 


When the U.S.S.R. was faced with serious economic and social emergen- 
cies, its earlier hostile attitude was put aside, and active participation in 
various international conferences resulted. In May, 1927, the Soviet 
Union participated in the International Economic Conference held at Geneva 
under the auspices of the League of Nations. The conference recommended 
a general lowering of tariff barriers, the nationalization of certain industries 
so as to lower the cost of production, international industrial agreements so 
as to eliminate undue competition and overproduction, and improved meth- 
ods and better credit facilities for agriculture. At this conference the Soviet 
representatives propounded the doctrine of the peaceful co-existence of 
capitalist and communistic states. The U.S.S.R. was gradually drawn into 
the technical work of the League of Nations in connection with various inter- 
national problems for a period of ten years prior to its official affiliations with 


* The reader’s attention is called to the fact that until the year 1937, Professor Eugene B. 
Pashukanis was the recognized exponent of the Communist interpretation of international 
law. However, he has since been “liquidated” and his textbook, Ocherki Po Mezhduna- 
rodnomu Pravu [Outlines for International Law], Moskva, 1935, has been banned. 

* Alexander A. Troyanovsky, in the Proceedings of the American Society of International 
Law, 1934, p. 196. See also “Russian Soviet Union and the Law of N ations,”’ editorial by 
Philip M. Brown in this Journat, Vol. 28 (1934), p. 733; and Frederick L. Schuman, Ameri- 
can Policy Toward Russia Since 1917, New York, 1928. 

“Conference at The Hague, June 26-July 20, 1922. Minutes and Documents, p. 126. 
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the League. To illustrate, the Soviet Union was represented at the Opium 
Conference at London and at the Conference on International Law at The 
Hague in 1930. The Soviet Government was also represented at the Naval 
Conference which was convened by the League in 1924 at Rome, and at the 
Inland Navigation Conference in 1925 at Paris. 

Concerning patents, trademarks, and copyrights, the U.S.S.R. has been 
pursuing a policy, so it seems, of concluding separate agreements with indi- 
vidual states, and of not acceding to multipartite conventions. Although 
these treaties providing for the protection of industrial property and of 
literary and artistic property differ from each other in minor details, yet 
they follow the principles laid down in the Convention on Copyrights signed 
at Berne in 1886 and as modified by the supplementary conventions of Paris 
(1886), Berlin (1908), and Rome (1928). These treaties concluded between 
the U.S.S.R. and individual states concerning the protection of industrial 
property seem to follow also the principles embodied in the Convention on 
Protection of Industrial Property concluded at Paris in 1880, and as modi- 
fied by the supplementary conventions at Paris (1883), Rome (1886), 
Madrid (1890), Brussels (1897), Washington (1911), and at The Hague in 
1925. 

The Soviet’s relations with international organizations have been largely 
motivated, it seems, by its newly adopted policy of establishing closer eco- 
nomic ties with the capitalistic nations. This policy was an outgrowth of a 
political motive, for it was hoped that markets for and trade with other coun- 
tries might forestall imperialistic wars. Moreover, the fulfillment of the 
vast program of industrialization demanded coéperation with the capitalistic 
world, and since imports of machines and materials were conditioned by the 
volume of Soviet exports, this also determined the course of Soviet foreign 
policy. 

Hence it is reasonably safe to give credence to the view that the Soviets 
have pursued such an economic policy as sketched above in order to hasten 
their program of building socialism in one country and to strengthen the 
solidarity of its variegated peoples in behalf of Russian nationalism. A 
casual perusal of current issues of Pravda * and Jzvestia®" leads one to conclude 
that even human lives are of insignificance in the process of industrializing 
Soviet Russia to a degree commensurate with that of the United States. 
This inference may also be adduced from statements made by the two high- 
est officials of the Soviet Government. Molotov defined the mutual rela- 
tions of the U.S.S.R. with other countries in terms of “‘codéperation and com- 
petition” *8; whereas Stalin has been reiterating his thesis that ‘the period of 


% Taracouzio, op. cit., p. 276. 

36 Pravda is the official daily organ of the Central Committee and the Moscow Com- 
mittee of the Communist Party. 37 See footnote 12, supra. 

8 Excerpt from an address delivered on Jan. 28, 1935, and published in The New York 
Times, Jan. 29, 1935, p. 7. 
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the dictatorship of the proletariat and of the building of Socialism in the 
Soviet Union is the period of the flowering of the national civilizations, which 
while intrinsically socialist are national in form.” *° But the dictatorship of 
the proletariat seems to be able to shift, over night as it were, from a given 
policy to one diametrically opposite, whenever political expediency warrants 
such action. 

Thus, in April, 1933, there took place a sensational trial *° of six British 
engineers and 35 Russians. They were accused of espionage, bribery, and 
sabotage. Shortly after the verdict was announced, the British Government 
imposed an embargo on a number of articles imported from the Soviet 
Union, amounting to about 80% of Great Britain’s imports from the U.S.S.R. 
Three days later, the Soviet Government retaliated by an embargo on 
British goods and by a prohibition on chartering British vessels. On this 
occasion, Maxim Litvinov issued a statement outlining the principles on 
which the commercial relations of the Soviet Union with foreign countries 
are conducted. Among other principles, their policy was asserted to be 
based on: (1) economic intercourse between countries of the world, and par- 
ticularly major Powers, irrespective of social and political systems obtaining 
in them; (2) advantages accruing to each country from trade with other 
countries based on a real solvency approved by the fulfillment of commercial 
and financial obligations; (3) absence of political upheavals in relations be- 
tween trading countries as an inherent condition of stability of trade rela- 
tions.*! 

Even prior to its membership in the League, the Soviet Union coéperated 
with a number of semi-private organizations of a commercial or technical 
nature, although such organizations were under the direction of the League, 
as provided by Article 24 of the Covenant of the League of Nations.” 
Among such organizations may be listed the International Hydrographic 
Bureau, the Central International Office for the Control of Liquor Traffic in 
Africa, the Bureau of Relief to Foreigners, all of which were in existence 
prior to the founding of the League; and the International Exhibition Office, 
the International Commission for Navigation, and the Nansen Office for 
Refugees, which were founded after the League had been established. The 
Soviet Government has also acceded to the Baltic Geodetic Convention, and 
the Universal Postal Convention and its relevant instruments; “ the Inter- 
national Convention for the Amelioration of the Condition of the Wounded 


* From the Political Report submitted to the Sixteenth Congress of the Communist 
Party of the Soviet Union, July, 1930. 

“For a brief account of the trial, see Michael T. Florinsky, World Revolution and the 
U.S.S.R., New York, 1933, pp. 248-251. 4t The New York Times, April 23, 1933. 

“ Art. 24: “There shall be placed under the direction of the League all international 
bureaus already established by general treaties if the parties to such treaties consent. All 
such international bureaus and all commissions for the regulation of matters of international 
interest hereafter constituted shall be placed under the direction of the League.” 

* League of Nations Treaties Series, Vol. XL, pp. 19, 249, 437. 
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and Sick of Armies in the Field; International Protocol modifying the Con- 
vention signed at Paris on May 20, 1875, concerning the Creation of an 
International Office of Weights and Measures and the Regulations annexed 
thereto; the Transit Section of the League; Convention on the Anti-Diph- 
theria Serum; and the Protocol of 1925 Prohibiting the Use of Chemicals and 
Bacteriological Methods of Warfare. 

In adhering to the International Convention for the Suppression of Con- 
traband Traffic in Alcoholic Liquors with Final Protocol and Additional 
Agreement, the Soviet delegate made it clear, however, that ‘‘his Govern- 
ment, in approving the provisions of the present convention, in no way in- 
tends to prejudice its position as regards the status in international law of 
vessels which are the property of the State... .”“ From the commence- 
ment of its existence in power the Soviet Government has gradually become 
the successor to the Imperialist Russian Government in acceding to and par- 
ticipating in numerous international economic conferences, conventions and 
trade agreements. 


SANITATION CONVENTIONS 


The first international conference to which the Soviet Government was 
invited by the League was one on health, held at Warsaw March 20-28, 
1922. Codperation in such humanitarian activities, the Soviet delegates 
insisted, in no way affected their “negative attitude” towards the League as 
a political entity. Soviet representatives participated in subsequent health 


conferences held under the auspices of the League; conferences on the uni- 
fication of vital statistics (1924), on rabies (1927), and on vaccination against 
tuberculosis (1928) were among those to which the Soviets sent detailed in- 
formation or delegates or both. It should be pointed out that the Soviet 
Union solicited the codperation of the Health Organization of the League. 
At the request of the Soviets in 1924, an expert was sent to Russia to col- 
laborate with a committee of Russian scientists in conducting experiments 
in vaccination against cholera. Later, in 1925, the Soviet Government asked 
the League Health Organization to codperate in investigating the causes of 
the persistence of endemic plague in certain parts of Eastern Siberia. How- 
ever, during the few years immediately preceding the Soviets’ joining of the 
League, this contact between the Health Organization of the League and 
the Health Commissariat in Moscow diminished somewhat. This may be 
attributed to the fact that the Soviets had less need of the League’s Health 
Section from 1930 to 1933 than formerly; and, in addition, as Davis points 
out, there was a “replacement in Soviet Russia of the doctors of the older 
generation, personal friends of many members of the League group, by 
young members of the Communist Party.” 
The U.S.S.R. participated in the International Sanitation Convention in 
1926, as well as the International Convention for the Unification of Anti- 
“ League of Nations Treaties Series, Vol. XLII, p. 87. 45 Davis, op. cit., p. 9. 
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Diphtheria Vaccine in the same year, both of which were sponsored by the 
Health Section of the League, of which the Soviet Union was not yet a mem- 
ber. However, in signing the protocols of the two conventions, the Soviet 
delegation made the following reservation: 

The Plenipotentiaries of the U.S.S.R., recalling the declaration 
which they made on May 26, at the sitting of the First Commission, 
on the subject of Article 7 of the proposed text of the Convention, 
declare that they have no objections to make on the subject of the pro- 
vision relative to the right of the Office International d’ Hygiene Publique 
to conclude arrangements with other sanitary organizations; but they 
are of the opinion that this right results from the Agreement of Rome of 
December 9, 1907, which determined the functions of the Office. They 
consider, therefore, that the provision referred to above, which is merely 
a confirmation of this right, should have appeared in the proces-verbal 
only, and should not have been made an article of the Convention 
itself.4 


At a conference on poison gasses, held at Geneva in 1928, the Soviet 
delegates were equally careful in making explicit their attitudes and reserva- 
tions. The Protocol for the Prohibition of the Use in War of Asphyxiating, 
Poisonous or Other Gases, and of Bacteriological Methods of Warfare was 
ratified by the Presidium of the Central Executive Committee of the U.S.S.R. 
on March 7, 1928. Prior to the formal accession to this protocol, the Soviet 
delegates made the following reservations: 


1. The said Protocol only binds the Government of the U.S.S.R. 


in relation to the states which have signed and ratified or which have 
definitely acceded to the Protocol. 

2. The said Protocol shall cease to be binding on the Government of 
the U.S.S.R. in regard to all enemy states whose armed forces or whose 
allies de jure or in fact do not respect the restrictions which are the 
object of this Protocol.*8 


The Soviet Health Commissariat had also codperated with the Child Wel- 
fare Section of the League Health Organization in submitting pertinent data 
on child welfare activities as these were carried on in the Soviet Union.“ 


46 Art. 7: “In order to facilitate the fulfillment of its duties under this Convention, and 
having regard to the benefits derived from the information furnished by the epidemiological 
intelligence service of the League of Nations, including its Eastern Bureau at Singapore 
and other analogous bureaus, as well as by the Pan American Sanitary Bureau, the Office 
International d’Hygiene Publique is empowered to make necessary arrangements with the 
Health Committee of the League of Nations as well as with the Pan American Sanitary 
Bureau and their similar organizations. It remains understood that the relations estab- 
lished under the above-mentioned arrangements will not involve any derogation from the 
Provisions of the Convention of Rome of Dec. 9, 1907, and will not have the result of sub- 
stituting any other body for the Office International d’Hygiene Publique.’ League of 
Nations Treaties Series, LX XVIII, 1928, pp. 250-251. 

“' Ibid., p. 389. See also British and Foreign State Papers, Vol. 123, Part I, p. 662. 

‘8 League of Nations Treaties Series, XCIV, p. 71. 

“ Fifth Session of the Child Welfare Committee of the League of Nations, Social Studies, 
Vol. IV, March 1, 1929. 
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There appears to be no convincing evidence as to why the U.S.S.R. has 
not acceded to international conventions on drugs and narcotics. Neither 
have they become a party to the Slavery Act of 1885 (Berlin), nor to the 
Revised Slavery Conventions (Brussels) in 1890 and 1919 (St. Germain), 
respectively. However, the Soviet Naval Code specifically states that every 
foreign vessel may be arrested on the high seas if it is violating the provisions 
of the Brussels and St. Germain conventions relative to slavery.5° This pro- 
vision seems to indicate that the principles embodied in the international 
slavery conventions are in accord with the Soviet ideas of human liberty. 

The Soviets have always contended that the armies of the “capitalistic” 
countries are composed largely of workers and peasants, proletarian and 
semi-proletarian masses who are the potential friends of the U.S.S.R. 
Hence, they regard the activities of those organizations which are engaged 
in preserving the lives and health of human material as of utmost importance. 
It is for this reason that they have acceded to the Red Cross Conventions of 
1864, of 1906, and of 1929, all of which were signed at Geneva without 
reservations. 

In taking over the Private Russian Society of the Red Cross, the Soviet 
Government issued a decree on August 7, 1918, which provided among other 
things that 

The Russian Society of the Red Cross is acting on the basis of the 
Geneva Convention of 1864 and conventions subsequent thereto. It is 


a member of the International Red Cross Union and communicates with 
similar organizations in other countries." 


Similar Red Cross Societies were formed in every separate Soviet Union 
Republic. 

Thus we may conclude that with regard to those activities of the League 
which were of immediate benefit to the people of the U.S.S.R., and which 
involved no political commitments, directly of indirectly, the Soviet Gov- 
ernment not only participated, but even solicited the coéperation of inter- 
national bureaus operating directly under the auspices of the League. But 
at all times the Soviet representatives were explicit in their reservations as to 
the functions of the international organizations in which the U.S.S.R. par- 
ticipated. More striking evidence of this policy is to be found in the rela- 
tions of the Soviet Union with the International Labor Office, which is an 
integral part of the League structure. 


INTERNATIONAL LABOR OFFICE 


Despite repeated vituperative onslaughts on the League by the leaders 
of the Soviet Government, the International Labor Office maintained an ac- 


5° Ustav Konabelnov Sluzhby R.K.K.F. [Statute on the Service of Vessels of the Workers’ 
and Peasants’ Red Fleet], May 25, 1925. See also Taracouzio, op. cit., p. 279. 

8! Sbornik Dekretov (Collection of Orders], 1917-1918, Moskva, 1919, p. 101. See Tara- 
couzio, op. cit., p. 328. 
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tive interest in Soviet Russia, as well as a desire to include her within the 
scope of its activities. This may be attributed to the sagacity of the first 
Director of the I.L.O., Mr. Albert Thomas. During the first few years of its 
existence, the Soviet Government refused to codperate with the I.L.O., par- 
ticularly in view of the fact that it was an integral part of the League and 
was used as an “abominable masquerade to trick the proletariat.’’ In 1920, 
the Soviet Government also refused admittance to the Investigating Com- 
mittee of the I.L.O., which was appointed to study labor conditions in Rus- 
sia. As is commonly known, the Soviet Government gave as its excuse its 
fears that the committee might supply military information to the Poles, 
with whom the Soviets were then at war. 

Notwithstanding the obvious obstacles, a Russian section of the I.L.O. 
was established. Its activities proved so unbiased, objective, detached and 
successful that in 1924 formal relations were established between the I.L.O. 
and the Labor Commissariat. These contacts advanced and grew firmer, so 
much to their mutual advantage that in 1927 Markusson, who was then 
Chief of the Scientific Divisions of the Labor Commissariat, visited the 
I.L.0. at Geneva and, in turn, in 1929 Mr. Albert Thomas, Director of the 
I.L.0., visited the Labor Commissariat in Moscow.” 

However, this friendly intercourse had its repercussions. In 1930 the 
I.L.O. published a ‘‘Comparative Study of Wages in Various Capital 
Towns.’’ The section of the study relating to Russia had been approved 
by the Labor Commissariat prior to its publication. This study showed 
that wages in Moscow were 30% below those of workers in Berlin. The in- 
dignation of Soviet officialdom was aroused, especially since the study had 
been published with the consent of the Labor Commissariat. The Russian 
statistician who had collaborated with the I.L.O. was dismissed, and his suc- 
cessor sent a letter to the Director of the I.L.O. stating that the “exchange 
of publications between the two institutions cannot in any case be inter- 
preted by the Office as a political rapprochement between the Soviet Union 
and the Labor Office.” * Shortly thereafter, friendly relations were re- 
established between the I.L.O. and the Labor Commissariat. On September 
18, 1934, when the Soviet Union was admitted to membership in the League 
of Nations, the Labor Commissariat also joined the I.L.O. 


THIRD INTERNATIONAL 


Throughout the relationships of the Soviet Union with foreign govern- 
ments, with private and semi-private international organizations, tension 
has obtained because of suspicion of the Soviet Union due to its connection 
with the Third (Communist) International, whose aim is to further the cause 
of world revolution. Communist leaders did not disguise their earlier inten- 
tions to carry on revolutionary propaganda in other countries. Especially 


" Twelfth Annual League Assembly, 1929, Vol. II, p. 13. 
* Fourteenth Annual League Assembly, 1931, Vol. III, p. 13. 
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was this true during the first few years of the Soviet régime and prior to their 
embarking on the program of “building socialism in one country.”’ In fact, 
at the Genoa Economic Conference of 1922, the Soviet delegation refused to 
enter into any general agreement to abstain from propaganda on the ground 
that it would be impossible to forbid the activities of political parties and 
workers’ organizations unless they should be contrary to the law of the re- 
spective land. 

The necessity of aiding a world revolution was a cardinal tenet of the 
Soviet ideology during the first decade of their régime. As a spokesman of 
the Communist leaders who seized and held the power of the government, 
the theoretician Bukharin taught that the Communist Party aims not only 
toward the liberation of the proletariat of one country, but of the emancipa- 
tion of the proletariat of the whole world. He then outlined their program 
by stating that 

We must pursue the tactics of universal support of the international 
revolution, by means of revolutionary propaganda, strikes, revolts in 


imperialist countries, and by propagating revolts and insurrections in 
the colonies of these countries.© 


One cannot state dogmatically, however, that the Soviet Government has 
violated basic principles of international law. For there seems to be no con- 
sensus of opinion among the leading text-writers and jurists on the question 
as to the scope of state responsibility for preventing and repressing revolu- 
tionary acts of private persons against foreign states, even though the latter 
may be disguised agents of a government. However, some cumulative opin- 
ion may serve as a basis, and Professor Lauterpacht has formulated the rule 
that “international law imposes upon the state the duty of restraining per- 
sons resident within its territory from engaging in such revolutionary activi- 
ties against friendly states as amount to organized acts of force in the form 
of hostile expeditions against the territory of those states.’ It is in the 
light of this rule, and since they have begun to concentrate on building 
socialism in one country, that the Soviet Government has been deviating from 
its earlier path of aiding a world revolution. This shift has contributed 
greatly towards relieving in a great measure the earlier tension that has 
prevailed between the U.S.S.R. and other governments. In fact, at the 


54 Documents Diplomatiques: Conference Economique Internationale de Genes, Paris, 1922, 
pp. 105-129; Lawrence Preuss, “International Responsibility for Hostile Propaganda 
Against Foreign States,” in this JournNAL, Vol. 28 (1934), p. 659. Vernon Van Dyke, “State 
Responsibility for International Propaganda,” ibid., Vol. 34 (1940), p. 58 ff. See the schol- 
arly treatise by H. Lauterpacht, ‘Revolutionary Propaganda by Government,’ Transac- 
tions of the Grotius Society, Vol. 13, and ‘Problems of Peace and War,’’ paper read before 
the Society in the year 1927 (London, 1928). 

55 Nikolai I. Bukharin, The Communist Program, p. 73; quoted also in Foreign Policy 
Information Service, Foreign Policy Association, IV, 1929, No. 25. 

‘6 H. Lauterpacht, “Revolutionary Activities of Private Persons Against Foreign States,” 
this Journat, Vol. 22 (1928), p. 126. 
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Seventh Congress of the Third International held at Moscow in July, 1935, 
it was decided to relax the rigid control over Communist parties and to urge 
Communists to codperate with all other non-communist organizations in a 
united front against Fascism.*’ 

There seems to be no evidence that would suggest that the Soviet leaders 
have abandoned altogether one of their basic principles, namely, that the 
ultimate aim of Marxism is a world revolution to overthrow the capitalist 
régime as an industrial, legal, and political system. The facts point, how- 
ever, to the opposite trend. As an illustration, suffice it to refer to the most 
emphatic protest made by the United States Government against the fla- 
grant violation of the pledge given in 1935 by the Government of the 
U.S.S.R. It will be recalled that at the time of exchange of notes between 
the two governments on November 16, 1933, which led to the de jure recog- 
nition of the U.S.S.R. by the United States, the Soviet Government com- 
mitted itself ‘‘to refrain, and to restrain all persons in government service 
and all organizations of the government or under direct or indirect control, 
including organizations in receipt of any financial assistance from it, from 
any act overt or covert liable in any way whatsoever to injure the tranquility, 
prosperity, order or security of the whole or any part of the United States.” 58 

Similar incidents have occurred also in other countries. On June 12, 
1926, the British Foreign Office sent a memorandum to the People’s Com- 
missariat for Foreign Affairs concerning the permission given for the transfer 
of two million rubles to the British workmen’s strike. Three days later, the 
People’s Commissariat for Foreign Affairs replied that the Soviet Govern- 
ment, which expresses the will of the workers and peasants, could not forbid 
the trade unions of the U.S.S.R. to transfer money abroad to assist the trade 
unions of another country. 

Current literature published in the U.S.S.R. seemed to be devoid of any 
reference to a world revolution, thus giving the impression that the philos- 
ophy of the Third International belonged to the past; yet it is difficult to 
assume that they have forsworn the idea forever. Rather, it probably still 
lurks in the background of their minds. The facts concerning the intimate 
relationship between the Communist Party, the Third International, and 
the Soviet Government are too well known to need further comment. The 
extensive system of interlocking directorates between the Central Executive 
Committee of the Communist Party, of which Joseph Stalin is the Secretary- 
General, and the Executive Committee of the Third International, is of 
sufficient evidence to adduce the inference that the Politbureau of the Com- 
munist Party is the highest organ which directs the destinies of all three 
organizations. It is not considered necessary in this brief paper to cite any 
sources as to the definitive purposes of the Third International and to what 
degree it is financed and dominated by the Communist Party. Attention is 


The New York Times, July 26, 1934, p. 1. 
8 This JournaL, Supp., Vol. 28 (1934), p. 3. 
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drawn here to this matter only with a view of pointing out that this inter- 
relationship has been a decided hindrance in establishing friendly relations 
of the U.S.S.R. with international organizations, and especially with other 
governments, such as Great Britain and the United States. 

The Soviet leaders left no stone unturned before 1939 in their efforts to 
convince the outer world that their desire for peace was so genuine that they 
were willing to subordinate some of the basic principles of communism (in- 
cluding those of the Third International) in return for international coépera- 
tion and the preservation of an enduring peace. Having failed in this effort, 
the Soviet-Nazi Non-Aggression Pact of August 23, 1939, ensued. And, 
true to form, the Nazis’ onslaught on Russia on June 22, 1941, caused the 
Soviet Government to become an important member of the anti-Hitler coali- 
tion which resulted in the Declaration by the United Nations, wherein 26 
nations pledged to coéperate in ‘‘ the struggle for victory over Hitlerism” and 
“not to make a separate armistice or peace with the enemies.”’ °° 


CONCLUSION 


Our study may be summarized as follows: 


1. The relationship of the Soviet Union to the League of Nations passed 
from an initial period of bitter, blunt, and cynical criticism to actual member- 
ship in the League, due to the threat of German and Japanese attacks, and 
the imperative need of the domestic economy for freedom from foreign inter- 


ference. During the five years from 1934 to 1939 the Soviet Government 
was the leading protagonist of the League of Nations. 

2. Prior to its membership in the League of Nations, the Soviet Union 
codperated with and even solicited the assistance of various organizations and 
participated in conferences called by the League dealing with such matters 
as health, sanitation, and communications which could be directly beneficial 
to the U.S.S.R. 

3. International organizations having a more distinctly political charac- 
ter, such as the International Labor Office, obtained only half-hearted coéper- 
ation from the Soviet Union, until the latter joined the League and the 
I.L.0. Throughout its earlier relations with such bodies, the Soviet Govern- 
ment was careful to make no political commitments. 

4. The U.S.S.R. has thus far refused to codperate with such forms of 
international adjudication as the Permanent Court for International Justice. 
Here there were statements of fundamental differences that divided the 
Soviet Union from the capitalist world, but an outline of the principles of 
international law which it accepted was manifested in the U.S.S.R.’s foreign 
relations. 

5. The Soviet Union actively participated in various commercial, humani- 
tarian, maritime, and technical organizations, but was always on its guard in 


5° The New York Times, Jan. 3, 1942. 
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making reservations to prevent political commitments, and to retain the 
right of withdrawal. 

6. Its relations with other governments passed from a period of undis- 
guised hostility to active negotiation for mutual assistance and non-aggres- 
sion pacts with one group of “‘imperialistic Powers” against another group, 
as an outcome of the Soviet’s drive for “an indivisible and enduring peace.”’ 

7. The Soviet Government participated in the International Conferences 
at Genoa and at The Hague in 1922, and at the Disarmament Conference in 
1927 at Geneva, where the Soviet delegates expounded the thesis of com- 
plete disarmament. The U.S.S.R. was the first country to ratify the Pact of 
Paris and to make it effective immediately. 

8. The Soviet Union regards itself as being still in the transitional period. 
This accounts for many of the inconsistencies in its relations with interna- 
tional organizations. The U.S.S.R. has recognized and practiced many gen- 
erally accepted principles of international law. In most cases, however, 
the Soviet Government was primarily guided by political opportunism and 
economic exigencies in its relations with foreign governments and interna- 
tional collective bodies. 

9. This foreign policy of the U.S.S.R. has been an extension of its internal 
policy and vice versa. In the course of time, there has been a dominant shift 
from its ideology of a world revolution to a gigantic process of building so- 
cialism in Russia alone, which in turn, brought about friendlier intercourse 
with foreign countries. 


EDITORIAL COMMENT 


THE FUNDAMENTAL PRINCIPLES OF INTERNATIONAL LAW 


In view of the fact that the American Society of International Law is 
holding its annual meeting of 1942 while war is in progress, I would request 
that the Secretary enter in the minutes of the meeting! the following state- 
ment of certain fundamental principles which seem to me to be the basic 
conditions of a future world of law and order: 

I. The law of force must be repudiated. The right of self-help must be 
condemned irrespective of the object which it seeks to attain. War must 
be deprived of every element of legality which it has possessed in the past, 
and must be regarded as giving rise to no rights in respect either to the victim 
of the attack or to third states. The right of self-defense on the part of the 
individual state must be limited to resistance to illegal violence. 

II. An act of force or violence directed against any member of the inter- 
national community constitutes an international crime, and it is to be re- 
garded not only as a crime against the victim of the attack but against the 
entire community and against each and every member of it. No state may 
declare itself indifferent to the commission of a crime or assume an attitude 
of neutrality towards the parties. Each separate state must regard itself as 
having a vital national interest of its own in the maintenance of international 
law and order; and the international community as a whole must recognize 
a collective responsibility for the protection of each of its members. 

III. The responsibility of the international community for the protection 
of its members gives rise to an obligation to take definite and effective 
measures of resistance to illegal violence. These measures may be military, 
or economic, or social, according to the nature of the case; but they must be 
such as will afford adequate protection to the state attacked, and justify it, 
if it should so decide, in not attempting to defend itself by force. All states 
are obligated to take part in these measures of codperative defense, to the 
extent of the means at their disposal. 

IV. The settlement of disputes between states, of whatever nature or 
whatever origin they may be, must always be undertaken by pacific means. 
Should the parties in controversy fail to arrive at a settlement, an individual 
state or a group of states may offer their good offices and mediation; but if 
this mediation be unsuccessful, the entire community must assume the 
responsibility of finding a method of settlement in pursuance of its collective 
responsibility for the maintenance of law and order. 

V. Good faith between nations is the cornerstone of international law. 


1 The statement was dated Rio de Janeiro, April 22, 1942, and was not received in time 


to be read at the annual meeting of the Society, which took place at Washington, April 25, 
1942.—SEcRETARY. 
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Treaties, freely and voluntarily entered into, must be faithfully observed. 
But at the same time the international community as a whole must create 
a procedure by which peaceful changes in the contractual relations of states 
may be made when necessary to prevent injustice resulting from radically 
new conditions. The collective judgment of the international community, 
not the will of the individual state, must determine whether the continued 
existence of certain treaty obligations is causing such injustice as to warrant 
measures to relieve the state that is bound by them. 

VI. The general welfare of the whole community must be regarded as an 
objective of national policies as well as the protection of more immediate 
national interests. Justice must be understood to be an essential condition 
of law and order. Nations are therefore obligated, both individually and 
collectively, to take into account the conditions that threaten to lead to 
violence and to seek to find ways and means of removing them. 

VII. In view of the obligation of the international community to protect 
its members against violence and to promote justice in their mutual rela- 
tions, an organization must be created which will be at all times representa- 
tive of the community, and which will enable prompt and efficient action 
to be taken when emergencies arise requiring action. 

CHARLES G. FENWICK 


DURATION OF TREATIES 


That treaties should be kept is an ancient maxim, pacta sunt servanda, but 
it has been often strained in actual operation. Certain tendencies may be 
easily discoverable, though these do not invariably prevail. 

The duration of the effective life of the agreement is usually proportional 
to the adequacy and clarity of the objective as expressed in the binding arti- 
cle or articles of a treaty. The pronouncement of the Lateran Council in 
1139 against the use in war of weapons which cause unnecessary suffering is 
in principle involved in modern rules, but modern rules would not prohibit 
the crossbow and the longbow. The Declaration of St. Petersburg of 1868 
forbidding the use of explosive bullets weighing less than 400 grams has been 
reaffirmed in many conventions. The Geneva Convention of 1864 set a 
standard for the treatment of wounded in war, and these standards have 
been elaborated and extended in subsequent conventions. Boundary con- 
ventions clearly marking the limits of state jurisdiction have been generally 
respected, but there have been many disputes in regard to indefinite clauses. 

Manifestly a treaty of peace among many Powers, particularly when en- 
tered upon under an armistice which itself is elaborately equivocal, would 
aim to cover all or many of the issues of the war which had not been met by 
superiority of force. The ‘‘adventures of the Fourteen Points” in the nego- 
tiations of 1919 are illustrative. Linguistic differences may need interpreta- 
tion, even in such common words as “société” and “‘league”’ when used in an 
international document. The use of such words as pact, covenant, etc., has 
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not always been discriminating. National constitutions may condition the 
operation of a treaty, as when a financial payment requires a money appro- 
priation by a body not negotiating the treaty. Such doctrines as expressio 
unius est exclusio alterius, rebus sic stantibus, further complicate doubtful 
clauses. 

On the other hand, treaties covering many objectives in a single agreement, 
when these objectives vary in essential nature and may be the result of com- 
promise or trade in remotely related concessions, tend to be unstable. A 
convention which contains boundary provisions and also regulates conditions 
of labor may easily give rise to widely unrelated differences, each having 
merit in itself, but tending to discredit the whole convention or to lead to its 
denunciation. 

In the international discussion of 1936 relating to effectiveness of treaties, 
the need of ‘periodic consultative treaty reconsideration” was recognized. 
At the same time it was evident that the multiplicity of articles, sometimes 
diverse or obscure, weakened the whole document, as in the 440 articles of 
the Treaty of Versailles. It was gradually recognized that single treaties 
with clearly defined single objectives, though adding to the mere number, 
tended, as in those of the Hague Conferences, to receive increasing respect as 
the bases of sound and considered international organization and as embodi- 
ment of the long cherished principle pacta sunt servanda. Writing to Am- 
bassador Choate on September 2, 1901, between the two Hague Conferences, 
Secretary Hay, referring to the Hay-Pauncefote Treaty, said ‘‘he [Lord 
Lansdowne] is too intelligent not to see that the briefer and simpler the 
treaty can be made the better.”’ 

While the duration of the life period of a so-called permanent treaty, even 
by a survey of three hundred years, cannot be determined with mathemati- 
cal accuracy, yet the effective life of such a treaty seems to be in a direct 
ratio to the brevity, clarity and singleness of objective of the agreement. 

GEORGE GRAFTON WILSON 


PRIVATE VERSUS PUBLIC INTERNATIONAL LAW 


International law has been injured by its friends as well as by its foes. 
Law, like truth, is a feeble thing unless it is believed in. Scepticism con- 
cerning the existence and the value of international law when it is cynically 
violated is unpardonable. That is the moment for its friends to redouble 
their efforts in its defense. One reason why some of them are inadequate 
to this task is because of a poor understanding of the nature of international 
law and a limited vision of its real function. 

It is evident that international law is under a cloud because it has not 
been sufficiently adaptable to rapidly changing world conditions. Too 
many publicists on the subject cling to early concepts and formulae better 
suited to the seventeenth than to the twentieth century. The concept 
of public international law as applying only between sovereigns may have 
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served a necessary purpose three hundred years ago, but it is archaic in a 
day of popular sovereignty. International society has progressed a long 
way from the time when the rights of kings were paramount to the rights of 
peoples. The fiction that an individual has no other rights than those con- 
ceded and protected by his national government is surely absurd and unjust. 
And the further inference that a man who happens to be a refugee, pro- 
scribed by a tyrant or totalitarian régime, is without any rights as a political 
person is quite abhorrent. 

The doctrine of exclusive territorial sovereignty over aliens which has 
been maintained by some of the Anglo-American jurists has gravely retarded 
the development of uniform rules of private international law in Great 
Britain and the United States. Chauvinistic nationalism has rarely been 
more obnoxious than in this unwillingness to accept foreign law as foreign 
law in matters affecting the private interests of aliens. It should suffice to 
enumerate some of these interests to show the incongruity and the injustice 
of the illiberal attitude of mind revealed in the very title ‘‘Conflict of Laws: 
De collisione legum.’’ The very fundamental object of private international 
law is to obviate any conflicts of laws by providing uniform norms of proced- 
ure. Here are some of the subjects demanding uniform rules: Nationality; 
Domicile; Jurisdiction; Status (Marriage, Legitimacy, Custodianship) ; Cor- 
porations; Property; Contracts; Torts; Administration of Estates; Receiv- 
erships, ete., etc. Such matters clearly engage national interests of im- 
portance as well as private concern. No territorial sovereign can possibly 
claim with justice the moral or legal right to ignore the peculiar private inter- 
ests of any human being, whether he be supported or abandoned by his own 
national government. These are of the very texture of international rela- 
tions and make up the daily intercourse of nations in time of peace. They 
are the constant concern of governments and diplomats. If improperly 
handled by officials or by courts they inevitably lead to diplomatic controver- 
sies, to arbitration, or to a conflict—not of laws, but of arms. They create 
legal consequences which must be recognized in the courts. There can be 
no legal vacuum, nor an arbitrary denial of rights by an arrogant territorial 
sovereign. 

The raison d’étre of private international law is to provide the territorial 
sovereign with a uniform norm of judicial procedure in matters affecting the 
rights of aliens. This has been accomplished in large measure by the 
European system of private international law which has had general accept- 
ance other than by Great Britain and the United States. In the Western 
Hemisphere most of the nations who are members of the Pan American 
Union have adopted the Bustamante Code of Private International Law. 
And the American Law Institute by its Restatement of Conflicts of Laws in 
1934 has made a valuable contribution to the great objective of securing 
greater uniformity of rules of private international law between the three 
large groups of countries, namely, Continental, Latin-American, and Anglo- 
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American. In all fairness it must be noted that the United States is greatly 
handicapped in this objective by reason of the constitutional impediments 
in the way of uniformity of rules between 48 separate States, and—pari 
passu—uniformity of international rules. 

An urgent reason for stressing the extreme importance of private interna- 
tional law at this time is the necessity of planning ahead for the resumption 
of normal international intercourse at the end of the present war. Public 
international law, if regarded merely as applying only between sovereign 
states, will be eclipsed by the dire need of regulating and facilitating the 
mutual relations of peoples in trade, social intercourse, and other commerce. 
Special tribunals to facilitate commercial legal procedure may have to be 
provided. The tangles of human relationships resulting from migrations, 
exile, and armed occupations, such as marriages, divorces, deaths, wills, 
taxes, etc., will have to be dealt with intelligently, liberally, and justly, ac- 
cording to generally accepted norms of judicial procedure. They cannot be 
left to the conflicting ideas and the confusion of diverse local jurisdictions. 

Here is a task demanding the highest intelligence and devotion of the 
friends and defenders of international law, which must be renovated and 
adapted to the needs of a world in revolution. The peoples of all countries 
will regain confidence in international law only in so far as it ministers to 
their actual interests. They can have no patience with theories of sover- 
eignty and legal dialectics. Private international law must no longer be 
relegated to a separate and an inferior status. There is no clear line of 
demarcation between it and public international law. Both are integral 
parts of the law of nations. 

Puitip MARSHALL BRowN 


A BRITISH VIEW OF INTERNATIONAL LAW 


The Grotius Society of London embarked upon a study of ‘‘the sources of 
international law” soon after the outbreak of World WarII. Certain mem- 
bers of the society were stimulated to this action by recent shocks to the 
“sense of complacency” which had settled on Europe since World War I. 
This group accepted a statement on December 13, 1939, dealing with the 
réle of custom and treaties in international law. An exposition of this docu- 
ment to the society by W. R. Bisschop on December 12, 1940, led to a long 
discussion in the society and to the appointment of a committee of five to 
report on the subject.! 

This committee broadened the scope of the inquiry to include the princi- 
ples underlying ‘‘the future of international law,’’ and prepared successive 
drafts which were debated in July, October and December, 1941.2 The 
final draft, unanimously accepted by the Society on the last of these dates, 
reads as follows:* 


1 Transactions of the Grotius Society, Vol. X XVI, p. 235; Vol. XXVII, p. 291. 
? Transactions, Vol. XXVII, pp. 214-312. 8 Ibid., p. 289-91. 
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Tue Fourure or INTERNATIONAL LAW 
FINAL DRAFT 


1. The present international struggle affects the foundations of political, social and eco- 
nomic life of nations so deeply that it inevitably calls for an examination into the possibility 
of obtaining such improvement of existing institutions and arrangements as will make the 
occurrence of a similar disaster unlikely. Among the things thus calling for examination 
none is more important than the system of international law. 

From the present chaos there will emerge an overwhelming need for such a development 
as will make international law an effective instrument for the guidance and control of States, 
and will thus provide a clear and uncompromising alternative to international anarchy. 

The aspects of international law that call first for consideration in this connexion are those 
which concern the growth or making of the law and its interpretation, application and 
enforcement. 

The international lawyer is specially qualified to assist in the consideration of such matters. 

2. It is often overlooked that the term “‘law”’ is used in the expression ‘‘international law” 
in a sense different from that in which it is used in the expression “municipal law.” 

In the municipal sphere States are in a position to enforce their laws, and these receive 
authoritative interpretation from Courts of law with unlimited authority to determine all 
disputes which may arise within their jurisdiction. 

In regard to international law, there is at present no authority having the power and 
means of enforcement. Consequently some States which are aggressively inclined violate its 
precepts when they think that their interests so demand. This applies even with regard to 
so fundamental a rule as that regarding the observance of treaties. 

Nor is there any organ capable of giving authoritative interpretations to the rules of 
international law other than the Permanent Court of International Justice, and the jurisdic- 
tion of that is restricted. 

Without enforceability by appropriate organs, international law will continue to be defied 
with impunity. 

3. The basic type of law in international society at present is custom—as it was in an early 
phase of national society. Customary law, being slow in growth, difficult to define with 
precision and subject to gradual desuetude, can never cover more than a small part of the life 
of a developing community. As it has receded in national societies in favor of deliberate 
and specific law-making, so it proves inadequate for the needs of modern international so- 
ciety, which demands a more speedy, precise and deliberate regulation of its affairs. 

4. Consequently, modern international development shows a great increase of treaties in 
comparison with customary law. But treaties share with custom the weakness of all present 
rules of international conduct, namely, the absence of coercive authority. Treaties, custom, 
general principles of law and equity should therefore be considered essentially as the material 
to be moulded by international organs into an effective system of international law. 

5. The above considerations point to the need for the abandonment of the “diplomatic” 
approach to international law, which has left an undue measure of freedom to States and 
brought international law into disrepute, and for the establishment of some system of inter- 
national order and authority involving the acceptance of considerable limitations of national 
sovereignty. 

In what constitutional form international authority should be established is a question 
requiring separate consideration. It involves the finding of international equivalents for the 

factors known to national law as legislation, jurisdiction and execution. 

6. The nature of modern international relations makes it necessary that international 
law should embrace economic and social as well as political matters. To ensure universal 
peace and order, international law must be universal. Its operation however requires the 
existence of some minimum level of civilization and moral values among the nations subject 
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to it. While therefore the aim must be a universal law, the development of a new interna- 
tional law from a nucleus of States must be envisaged as a possibility. 
F. N. Keen, LL.B., Chairman 
Sir Ceciz Hurst, G.C.M.G., K.C.B., K.C. Dr. W. FrrepMANN, LL.M. 
Professor NoRMAN Bentwicu, M.C., O.B.E., M.A. Professor GEorGE W. KEeEron, 
Eric M. Fiercuer, LL.D. Dr. W. R. BisscHop. 


This text assumes that international law is a human institution susceptible 
of control by human effort, that one of its major functions is to preserve peace 
and order in the world, that it has not performed this function satisfactorily, 
especially in recent years, that this inadequacy could be remedied by devel- 
oping international law by analogy to advanced systems of municipal law, 
that such a development involves limitations of national sovereignty, that 
this requires ‘‘international authority ”’ involving “international equivalents 
for the factors known to national law as legislation, jurisdiction and execu- 
tion,’ that international law should be extended to economic and social as 
well as political matters, and that international law should be universal, 
though limited groupings of states might provide a nucleus for reform. 

Not one of these propositions was uncontested during the spirited debates. 
Objectors who began with an attack on the principles in most cases eventu- 
ally acknowledged that their difficulties lay in disproportionate emphasis 
upon certain aspects, in ambiguous terminology, or in opinions upon the 
political expediency of such pronouncements in the present circumstances. 
There were some who feared that criticism of international law might seem 
to condone recent violations, and might further reduce public respect for the 
subject. 

It is no small tribute to the juristic and diplomatic skill of the Chairman, 
Sir Cecil Hurst, a judge of the Permanent Court of International Justice, as 
well as to the patience of the Committee (to which Hurst and Bentwich were 
added to make the final draft) that a text was finally evolved commanding 
unanimous consent of those present at the meeting. Though modified 
in terminology and emphasis, the underlying principles from which the com- 
mittee started seemed not to have been altered. 

It is not the purpose of this comment to analyze the text, but rather to 
draw it to the attention of American jurists and to express the hope that it 
may stimulate them to examine the premises of their subject in a similar 
spirit. It is a pleasure to note that with the assistance of the Carnegie En- 
dowment for International Peace a group under the chairmanship of another 
judge of the Permanent Court of International Justice, Manley O. Hudson, 
is already engaged in such a task. Quincy WRIGHT 


PRIZE RULES 


The United States District Court for the Southern District of New York 
has issued “Prize Rules and Standing Interrogatories in Prize—January 8, 
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1942.”! With charming antiquarianism, the Court readopts the rules 
published in 1875 by Judge Samuel Blatchford. It modifies Rule 51 (on 
appeals) to conform to later legislation and adds to Judge Blatchford’s forty- 
three interrogatories three more which the Court had adopted in a minute of 
September 7, 1861. The exigencies of totalitarian war which produced 
the streamlined British ‘‘ Prize Court Rules, 1939,”’? applicable alike to ships 
and aircraft, have not produced here the abandonment of terms so pregnant 
with history as ‘‘sea-briefs,”’ “‘cockets,” ‘letters of marque,” “‘privateer,”’ 
and ‘“‘colorable bills of lading.’’ Witnesses must still be interrogated as to 
whether the ship had on board “‘flints” and “‘ball-moulds,”’ “‘saltpetre”’ or 
“nitre.”’ 

Judge Blatchford’s rules first were printed in 1866 in his Reports of Cases 
in Prize—1861-65 at pages 673 ff. These were the same as Stated Rules 
and Standing Interrogatories in Prize Causes in the District Court of the South- 
ern District of New York adopted May Term 1861 and printed in pamphlet 
form in that year. This edition revised only slightly the Prize Rules pub- 
lished by Judge Samuel R. Betts in 1838 and possibly adopted ten years 
earlier. Judge Betts indicates that Prize Rules based on the English rules 
had been adopted prior to 1828,‘ but no such earlier version has been found. 

There is little doubt that the District Court, together with other American 
lawyers and judges, turned to Story as their authority. Story’s prize notes 
appeared originally in the appendices to the first (1816) and second (1817) 
volumes of Wheaton’s reports and were credited to Wheaton for a long time.® 
But Frederic Thomas Pratt’s edition of the Notes on the Principles and 
Practice of Prize Courts by the Late Judge Story, published in England in 
1854, quoted from Story’s biography a memorandum confessing authorship. 
Story, in turn, relied heavily on the famous letter from Sir William Scott 
and Sir John Nicholl to John Jay in 1794.6 This procedure was then already 
traditional and the substance of the standing interrogatories can be found 
in samples as early as 1664.7 

The Prize Rules now in force in the Southern District of New York still 
feature the work of the “prize commissioners” upon whom rest, as Francis 
Upton wrote in 1863, “many onerous, and highly responsible duties.” ® 

142 F. Supp. XXVII; The Maritime Law Association of the United States, Document 


No. 271, January, 1942. 
*Statutory Rules and Orders 1939, No. 1466, L. 23. 


*“A Summary of Practice in Instance Revenue and Prize Causes . . . together with the 
Rules of the District Court,” p. 53 and ef. p. xii. 
* Loe. cit. § Even in Moore’s Digest (1906), Vol. VII, p. 608. 


* Reprinted in Pratt and in Moore’s Digest, op. cit., and with attendant detail in Moore, 
International Adjudications, Modern Series, Vol. 4, p. 43. 

a” Its History, Economics and Law, Vol. I, Jessup and Dedk, ‘The Origins”’, 
p. , n. 68. 

* The Law of Nations Affecting Commerce During War, 3rd ed., p. 453. The names of 
the three commissioners appointed for the Eastern District were announced in the New York 
Times, March 13, 1942. 
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The English practice, however, has practically eliminated the functions of 
these officials, just as it has apparently given up the standing interrogatories. 

The reason for the difference between the antique flavor of the rules in 
New York and those in England is not far to seek. The British rules were 
revised in 1914, twice in 1915, and in 1917; the modifications were forged in 
the heat of battle. Our courts were practically unconcerned with prize 
cases in World War I. In World War II, the British Prize Courts have 
again been active,!° but the comparable United States courts have not as 
yet, so far as is known. The German Government by a quaint coincidence 
promulgated a new Prize Court Code on August 28, 1939, three days before 
the outbreak of war." It is not known whether this Code has been sup- 
plemented by detailed regulations as envisaged in Articles 74 and 75. The 
French prize procedure is laid down in an annex to an Order of December 24, 
1939.” 

Prize law and proceedings have played a relatively minor political réle in 
World War II, due in part to the United States policy of self-denial registered 
in its neutrality acts. Currently it is very difficult to secure the texts of 
all prize court decisions and hence to appraise the situation. As part of the 
history of international law, the record will need to be written when the 
documents are available. Purr C. Jessup 


FACILITATION OF NATURALIZATION THROUGH MILITARY SERVICE 


Recent legislation of the United States permits aliens who serve in the 
armed forces to acquire American citizenship in a much shorter time and 
through a simpler procedure than heretofore. The development has drawn 
attention anew to the legal status of aliens when the country of their sojourn 
or residence is at war. Policies as to selective service, immigration and 
naturalization are involved, as are also commitments under treaties and obli- 
gations under customary international law. International legal aspects 
may be usefully distinguished from municipal law aspects. <A brief consid- 
eration of the law, and of past practice of the United States, will make it 
possible to view in perspective the present American policy. 

The presence in a state’s army of individuals not possessing the citizenship 
of that state may be on a voluntary or an involuntary basis. That a state 
as a belligerent may legally admit to its armed forces nationals of allied or 
neutral states who are in its territory is now clear.1. The right of a state, 
under international law, to conscript aliens within its jurisdiction has been 

* Cf. Garner, Prize Law During the World War, p. xliii. 

10 Cf. Kunz, ‘British Prize Cases, 1939-1941,” this JouRNAL, Vol. 36 (1942), p. 204. 

U See United States Department of Commerce, Comparative Law Series, Vol. III, No. 1, 


January, 1940, p. 50. 
12 Tbid., Vol. III, No. 6, June 1940, p. 325. 


1 Oppenheim, International Law (6th ed., 1940), II, 207; Hyde, International Law (1921), 
II, 651. Cf., however, E. M. Borchard in this Journat, Vol. 32 (1938), at p. 537. 
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frequently in question. Vattel’s view was that there was no right to force 
aliens to serve.2 In 1804 Mr. Madison, Secretary of State, wrote to Monroe, 
then Minister to England, that ‘‘ Citizens or subjects of one country residing 
in another . . . can never be rightfully forced into military service. . . .”’* 
The position which the United States took concerning impressment in the 
years before the War of 1812 is a matter of common knowledge. Difficulties 
between European Powers and other American states related to forced service 
by aliens. There was a French blockade of the La Plata in 1838 and an 
Anglo-French blockade of Buenos Aires in 1846 partly because the Argentine 
Republic had required service of nationals of these countries domiciled in 
Argentina.* 

Later in the century came a tendency to distinguish between times of 
great emergency and less serious occasions for the purpose of setting rules. 
Secretary Seward wrote in 1868 that, ‘‘This Government is not disposed to 
draw in question the right of a nation in a case of extreme necessity to enroll 
in the military forces all persons within its territories, whether citizens or 
domiciled foreigners.’’* In the following year Secretary of State Fish wrote 
that, “This Government, though waiving the exercise of the right to require 
military service from all residents, has never surrendered that right, and 
can not object if other governments insist upon it.’’> In the period of the 
American War between the States, Lord Lyons, Minister from Great Britain, 
had been instructed by his government that ‘‘there is no rule or principle of 
international law which prohibits the government of any country from re- 
quiring aliens resident within its territories, to serve in the militia or police of 
the country, or to contribute to the support of such establishment.’” 

Questions naturally arose as to the effect of an alien’s close connection with 
the country of residence and his active participation in its affairs. Aliens 
sometimes voted in State elections in the United States. Attorney General 
Bates gave as his opinion that aliens who had at any time exercised this 
privilege were liable under the Acts for enrolling the forces.” In 1880 the 
impressment of mere visitors to Mexico brought from the American Govern- 
ment a protest on the grounds of “‘ public law and national comity.’’® 

The opinion that, even without treaty commitments on the point, a state 
was bound under international law to grant exemption from military service 
to resident aliens,® was not universally accepted by the time of the Second 
Hague Peace Conference. While certain governments there represented 


? Droit des gens, Bk. III, Ch. II, Sec. 14. 8 J. B. Moore, Digest, IV, 52. 

® Ricardo Levene, A History of Argentina (W. S. Robertson, trans., 1937), Ch. XLIX; 
J. F. Cady, Foreign Intervention in the Rio de la Plata, 1838-50 (1929), Chs. II, VII. 

‘Tbid., p. 57 (Italics inserted.) Cf. Hall (5th ed., 1904) at p. 209, and Bluntschli, Le 
droit international codifié, Sec. 391. 

° J. B. Moore, Digest, IV, p. 57. 6 Tbid., p. 57. 

7 Ibid., p. 55. 8 For. Rel., 1880, p. 776-7. 
a 7 held, for example, by Frantz Despagnet, Cours de droit international public (1899), 

c. 354, 
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favored prohibition of conscription of resident aliens, others had legislation 
under which aliens might be held to service under certain conditions. The 
conference expressed a voeu ‘‘ That the high (signatory) powers should seek to 
establish in agreements with each other uniform contractual undertakings 
determining in respect to military burdens, the relations of each state in 
respect to the strangers established in its territory.” !° No uniformity was 
achieved, but numerous bilateral treaties, to a number of which the United 
States was a party, did specify exemption for nationals of the treaty states." 
The very fact that such exemption was often, but by no means always, ex- 
pressly provided for in treaties, was regarded by one observer in 1911 as 
justifying the assumption that there would be liability to service in the 
absence of specific exemption.” It is possible, however, to argue that the 
treaties are declaratory of pre-existing law.’ 

During the World War of 1914-1918, Spanish petitioners invoked provi- 
sions of one of these bilateral treaties as a defense in the case of Ex parte 
Larrucea before a Federal District Court. Notwithstanding this, and the 
judicial notice of the fact that it has been the “attitude” of the State De- 
partment from the time of Madison that “‘resident aliens not naturalized are 
not liable to perform military service,” the court found that it must apply the 
Selective Service Act (of May 18, 1917) as over the treaty (of 1903), and it 
remanded the petitioners to the political departments of government." 

Requests for exemption have sometimes rested upon something besides 
strict law. ‘As a general rule . . . except in cases of dual nationality or 


similar possibility of claim,’ Borchard points out, ‘“‘a demand by the home 
government of an alien compelled to do military service results in his release 
from service, on grounds of comity, if not of law.’ When becoming a party 


10 For. Rel., 1907, Pt. 2, p. 1179. See also G. B. Davis, ‘‘The Second, Third and Fourth 
Voeux of the Conference,” this JouRNAL, Vol. 2 (1908), pp. 811-814. 

11 In a dispatch of July 19, 1894, Mr. Bayard reported to Mr. Gresham, Secretary of State, 
the opinion which had been rendered by the law officers of the Crown in England, that while 
no exemption existed by general rule, treaties had largely established it. For. Rel., 1894, 
p. 253. See also K. Matsudaira, Le droit conventionnel international du Japon (1931), 
pp. 85-86. 

By the provisions of some bilateral treaties, consular officers, and not nationals in gen- 
eral, receive the exemption. 

12H. T. Kingsbury, in Proc. Amer. Soc. Int. Law, 1911, p. 221. Mr. Kingsbury also made 
the point that, in contrast to continental Europe, the United States had resorted to compul- 
sory military service only abnormally and occasionally, and that it might therefore be re- 
quired more justifiably of resident aliens, particularly declarants. He found no foundation 
in international law for requiring “discrimination”’ in favor of aliens. 

128 Cf. the view of the Acting Secretary of State (Polk) to the Attorney General (Gregory), 
Aug. 9, 1918. G. H. Hackworth, Digest, ITI, 599. 

18 The Spanish-American Treaty of 1903 provided, in Art. 5: “The citizens and subjects of 
each of the high contracting parties shall be exempt in the territories of the other from all 
compulsory military service, by land or sea. . . .” 33 Stat. 2108. 

44249 Fed. 981 (1917). Ex parte Blazekovic, 248 Fed. 327 (1918), is in accord. 

8 Diplomatic Protection of Citizens Abroad (1915), p. 66. See an invocation by Mr. 
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to the Pan American Convention on the Status of Aliens, signed at Havana 
in 1928, the United States specifically rejected Article 3, which would have 
established for the parties a general rule of exemption of aliens from military 
service.1¢ 

In its actual practice the United States has shown much moderation and 
forbearance in the matter of military service by aliens. Legislation during 
the period of the War between the States !’ applied to citizens and to declar- 
ant aliens. In the case of the latter it was made possible for the persons to 
have ample time (65 days) within which to leave the country and thus 
avoid the service. Concerning service by foreigners in this war, Secretary 
Bayard wrote in 1888 that “‘there is not a single instance in which an alien 
was held to military duty when his Government called for his release.’’ !® 
While the draft policy of 1917-1918 was based upon “liability to military 
service,” more than a million persons were given deferred classifications, be- 
tween July, 1917, and October, 1918, because of their alienage.’® 

The Selective Service Act of September 16, 1940, as amended August 18, 
1941,?° applied to ‘‘every male citizen of the United States and every male 
alien residing in the United States who has declared his intention to become 
such a citizen” between specified ages. A ruling of the Attorney General 
has held that every alien between these ages living or having a place of resi- 
dence or abode in the United States, temporarily or otherwise, is required to 
register, unless within the classes specifically exempted.*! Any registered 


Davis, Assistant Secretary of State, in 1873, of comity and reciprocity as a basis for exemp- 
tion. J. B. Moore, Digest, IV, p. 58. 

16 46 Stat. (Pt. 2) 2753, 2756. 17 Act of March 8, 1863, 12 Stat. 731. 

18 J. B. Moore, Digest, IV, 55. See, on more recent practice, G. H. Hackworth, Digest, 
III, 600-611. 

19 Second Report of the Provost Marshal General, Dec. 20, 1918, referred to by Green H. 
Hackworth, in Proc. Amer. Soc. Int. Law, 1925, pp. 59, 68. 

20 54 Stat. 885; 55 ibid. 627. After the United States became a belligerent, this part of the 
law was amended to read as follows: ‘‘ Except as otherwise provided in this Act, every male 
citizen of the United States, and every other male person residing in the United States, who 
is between the ages of twenty and forty-five at the time fixed for his registration, or who 
attains the age of twenty after having been required to register pursuant to Section 2 of this 
Act, shall be liable for training and service in the land or naval forces of the United States: 
Provided, That any citizen or subject of a neutral country shall be relieved from liability for 
training and service under this Act if, prior to his induction into the land or naval forces, 
he has made application to be relieved from such liability in the manner prescribed by and in 
accordance with rules and regulations prescribed by the President, but any person who 
makes such application shall thereafter be debarred from becoming a citizen of the United 
States: Provided further, That no citizen or subject of any country who has been or who may 
hereafter be proclaimed by the President to be an alien enemy of the United States shall be 
inducted for training and service under this Act unless he is acceptable to the land or naval 
forces.”” Public Law 360, 77th Cong., approved Dec. 20, 1941. 

139 Ops. Atty. Gen. 504. Cf. the announcement from National Headquarters of the 
Selective Service System that ‘Alien students and others who are in this country in a non- 
resident status and who have not declared their intention to become citizens are not required 
to register, provided their non-resident status is duly determined by the local Selective Serv- 
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alien, declarant or non-declarant, may avoid the service by executing the 
necessary form,” and thereby giving up the right ever to acquire the citizen- 
ship of the United States. In the case of non-declarant aliens who do enter 
the service, there is provision for their opting for service in the armed forces 
of a co-belligerent country with which the United States may have made an 
agreement for this purpose. The recent agreement accomplished by an 
exchange of notes with Canada * is presumably the first of a series to be made 
on this subject. The plan recalls the treaties concerning reciprocal military 
service made in 1918 with Great Britain, Great Britain in respect of Canada, 
France, Greece and Italy, respectively, whereby a national of one party in the 
territory of another might be required to serve in the armies of the latter 
without its divesting him of his citizenship.” 

Prior to 1942, the nationality code of the United States had made possible 
the facilitation of naturalization through military service, but not on the 
basis of such a short period of service as Congress has now authorized.’ 
The Act effective March 27, 1942,?8 provides that any person not a citizen, 


ice boards. However, selective service regulations require aliens who consider themselves 
to be in this country in a non-resident status to arrange for a determination of their status 
by the Selective Service local board in the community where they are temporarily residing.” 
Selective Service, Vol. II, No. 4 (April, 1942), p. 3. 

22. DSS Form 301 (Application by Alien for Relief from Military Service). 

%3 This regulation apparently dates from May 2, 1942. 

%4U.S. Department of State Bulletin, Vol. VI, No. 146 (April 11, 1942), pp. 315-318. The 
American note of March 30, referring to the practice in the war of 1914-1918, said: “It will 
be recalled that during the World War this Government signed conventions with certain 
associated powers on this subject. The United States Government believes, however, that 
under existing circumstances the same ends may now be accomplished through administra- 
tive action, thus obviating the delays incident to the signing and ratification of conventions.” 
The note also referred to the desirability of the plan “from the standpoint of morale of the 
individuals concerned and the over-all military effort of the countries at war with the Axis 
Powers.” 

The Canadian note of April 6 included the following statements: ‘‘The policy of the Ca- 
nadian Government and Canadian legislation have been based on the assumption that 
measures applying compulsory military service to aliens should be founded upon agreement 
with the interested Governments. The Canadian Government is of the opinion that diffi- 
culties might arise if there were general recognition of a right to conscript aliens, implying 
corresponding rights in other countries to conscript Canadian nationals. The Canadian 
Government, however, does not wish to raise a legal objection at the present time . . . the 
Canadian Government is prepared to codperate with the Government of the United States 
by participating in the régime set forth above, full reciprocity on all points being assured by 
the United States Government.” 

%5 Selective Service, Vol. II, No. 5 (May, 1942), p. 3. 

* Texts in 40 Stat. (Pt. 2), pp. 1620, 1624, 1629, 1633, 1637. For a somewhat different 
plan relating to service by nationals of one party in the territory of another, see the Franco- 
Spanish Consular Convention of Jan. 7, 1861, Art. V. British and Foreign State Papers, 
Vol. 52, pp. 139, 141. 

7 The law of 1940, for example, contemplated an aggregate of three years of service by the 
petitioner. U.S.C.A., Tit. 8, Sec. 724, 54 Stat. 1149. 

#8 Second War Powers Act, 1942, Public Law 507, 77th Cong., Title X. 
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regardless of age, who has served or hereafter serves honorably in the mili- 
tary or naval forces of the United States during the present war and who is 
lawfully admitted to the United States (including territories and possessions), 
and who shall have been at the time of his enlistment or induction a resident 
thereof, may have his naturalization greatly expedited by reason of his serv- 
ice. Such a person is to meet all requirements of the existing naturalization 
laws except that (1) no declaration of intention and no period of residence 
within the United States or any State shall be required, (2) the petition may 
be filed in any court having naturalization jurisdiction regardless of the 
petitioner’s residence, (3) the petitioner shall not be required to speak the 
English language or sign in his own handwriting, and (4) no fee shall be 
required of him in connection with the naturalization. There must be 
affidavits of two citizens as to the petitioner’s character and attachment to 
the principles of the Constitution and as to his being “‘ well disposed to the 
good order and happiness of the United States.”” The fact of service is to be 
established by affidavits of at least two citizens, members or former members 
during the present war of the military or naval forces, of the non-commis- 
sioned or warrant officer grade or higher,”* or by an authenticated copy of the 
record of the executive department having custody of the record of the peti- 
tioner’s service showing that he is or was during the present war a member 
serving honorably in the armed forces.*® If the person is not within the 
jurisdiction of any court empowered to naturalize aliens, an authorized repre- 
sentative of the Immigration and Naturalization Service may conduct the 
proceedings and issue certificates. Records of such proceedings are to be 
filed with the clerk of a naturalization court in the district in which the peti- 
tioner is resident. 

The privilege of naturalization under this legislation is to be denied to any 
person dishonorably discharged from the service or one discharged therefrom 
on account of alienage, or to “‘any conscientious objector who performed no 
military duty whatever or refused to wear the uniform.”’ One who is dis- 
honorably discharged from the service subsequent to his naturalization un- 
der these provisions may have his citizenship revoked. 

Authorized agencies in the War Department and the Department of 
Justice (Immigration and Naturalization Service) have taken steps to give 
effect to the new legislation. Commanding officers are to make known the 
plan to aliens in their respective commands.*! The fact of three months of 
service is ordinarily to be established as a condition of naturalization, but 
this requirement as to time may be waived in the case of one serving over 
seas. The War Department’s construction of the law to apply to “eligible 


2® These individuals may be the two citizens who make affidavit as to the alien’s good char- 
acter and attachment to the principles of the Constitution. 

* Petition must be filed not later than one year after the termination of effectiveness of 
the Second War Powers Act, 1942. 

1 War Department Circular No. 120, April 24, 1942. 

* An Act of May 9, 1919, had permitted the filing of petition by an alien in the military 
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and worthy noncitizens”’ within the forces suggests an element of discretion 
on the part of the officers certifying. It is understood that the Immigration 
and Naturalization Service has construed the words “lawfully admitted”’ 
and “‘resident,’’ as used in the statute, to include aliens who are in the coun- 
try with student visas. That part of the plan which permits purely admin- 
istrative naturalization of men who are outside the jurisdiction of any 
“naturalization court” is apparently to be exercised with some discretion in 
the officers conducting the proceedings. 

The move which the United States has made toward granting its citizen- 
ship without delay to persons who serve willingly in its armed forces is con- 
sistent with international law and seems thoroughly desirable from the point 
of view of liberal policy. The plan seems adequately safeguarded against 
abuses. It should help to avoid anomalies which have been possible in the 
past. It permits the addition to the citizenry of a considerable number of 
individuals who, without being compelled to do so, have elected to enjoy 
the opportunities which the country offers and to bear their share of respon- 
sibility for its protection. RosBert R. WILSON 


VESTING ORDERS UNDER THE FIRST WAR POWERS ACT, 1941 


Title III of the First War Powers Act, 1941, approved December 18, 1941, 
amends Section 5 (b) of the Trading With the Enemy Act of 1917 so as to 
provide, among other things, that during the time of war or during any other 


period of national emergency declared by the President 


any property or interest of any foreign country or national thereof 
shall vest, when, as, and upon the terms, directed by the President in 
such agency or person as may be designated from time to time by the 
President, and upon such terms and conditions as the President may pre- 
scribe such interest or property shall be held, used, administered, liqui- 
dated, sold, or otherwise dealt with in the interest of and for the benefit 
of the United States. 

The authority thus conferred upon the President was delegated by him on 
February 12, 1942, to the Secretary of the Treasury, who had previously 
been entrusted, under a series of executive orders beginning on April 10, 
1940, with the ‘‘freezing” and regulation of foreign funds in excess of seven 
billions of dollars, or approximately fourteen times the value of all the prop- 
erty which came into the hands of the Alien Property Custodian during 
World War I under the provision in Section 7 (c) of the Trading With the 
Enemy Act of 1917 that the property of enemies or allies of enemies should, 
if so ordered by the President, be conveyed, transferred, assigned, or paid 
over to the Alien Property Custodian or seized by him. 

In the exercise of his new authority, the Secretary of the Treasury, on 
February 16, 1942, issued an order vesting in himself 97% of the outstanding 


service of the United States and outside the jurisdiction of any court authorized to naturalize 
aliens. 40 Stat. 542, 543. 
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shares of the stock of the General Aniline and Film Corporation, a corpora- 
tion organized under the laws of the State of Delaware. The order of 
February 16, 1942, contained findings that the shares vested thereunder were 
the property of nationals of a foreign country designated in the executive 
order of April 10, 1940, as amended,! and that the action taken was in the 
public interest. It declared that the shares vested in the Secretary of the 
Treasury and any proceeds of those shares would be held in a special account 
pending further determination by the Secretary, who specifically reserved 
the power to return the shares or the proceeds thereof or to indicate that 
compensation would not be paid in lieu thereof in the event of a determina- 
tion that such return or compensation should be made. The right to file a 
notice of claim, with a request for hearing thereon, was accorded to any per- 
son (other than a national of a foreign country designated in the executive 
order of April 10, 1940, as amended) asserting any interest in the shares or to 
any party asserting any claim as a result of the vesting order. 

In a press release bearing the same date as the order it was stated that in 
the judgment of the Secretary of the Treasury the real interest in the shares 
vested in him was German, notwithstanding the fact, set forth in the order, 
that more than 2,500,000 of the shares were registered in the name of Dutch 
and Swiss concerns and only 4,000 shares were registered in the names of 
German nationals. The purpose of the Treasury Department in vesting 
these shares was, according to the press release, ‘‘to carry forward recent 
steps to Americanize the company and better utilize the productive facilities 
of the company in the war effort.’””, The action was also ‘‘intended to pro- 
tect the investment of the American bondholders,’’ who held approximately 
95% of the outstanding bonds and debentures of the company. The press 
release concluded with the announcement that “the question of ultimate 
disposition of the property sequestered is being left open”; that claims may 
be filed with the Secretary of the Treasury; and that regulations providing 
an orderly determination of such claims have been issued. 

The vesting order of February 16, 1942, was not affected by the executive 
order of March 11, 1942, by which the power of vesting foreign property and 
interest therein, under the Act of December 18, 1941, was transferred from 
the Secretary of the Treasury to a new officer to be known by the title of 
Alien Property Custodian. Any property or interest therein subject to the 
control of the Secretary of the Treasury under the vesting order of February 
16, 1942, or otherwise, is, by the terms of the executive order of March 11, 
1942, to be released to the Alien Property Custodian upon written notice by 


1 The designation of foreign countries in the order of April 10, 1940, as amended up to 
December 26, 1941, included every country on the European Continent with the exception 
of Turkey. It also included China, Japan, Thailand and Hongkong. The Union of Soviet 
Socialist Republics was relieved of the freezing restrictions upon its entry into the war. 
British and American territories occupied by the Japanese were added to the list of “blocked 
countries” after our entry into the war. 
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him to the Secretary of the Treasury. The power transferred to the Alien 
Property Custodian on March 11, 1942, was redelegated by him to the 
Secretary of the Treasury on the same date, pending the staffing and organi- 
zation of the Office of the Alien Property Custodian. The first vesting 
order of the Alien Property Custodian was issued on March 25, 1942. This 
order followed precisely the form which had been used in the vesting order of 
February 16, 1942. The property affected was that of I. G. Farbenindus- 
trie, ‘an enemy corporation’’, and others. It consisted of “‘all right, title 
and interest”’ of that corporation and others in specified contracts, agree- 
ments, patents, capital stock, etc., largely related to the production of 
motor fuels, oils and synthetic rubber. 

The guarded terms of the orders of February 16 and March 25, 1942, indi- 
cate that the officers who have been entrusted with the responsibility for the 
vesting of foreign property under the First War Powers Act, 1941, are aware 
of the questions of constitutional and international law which may arise in 
connection with the discharge of that responsibility. These questions are 
somewhat complicated by the fact that the vesting power conferred upon the 
President is not limited by the statute to periods of war but may be exercised 
during any other period of national emergency declared by the President. 
In view of the fact that the reference to periods of national emergency other 
than war was inserted in the Trading With the Enemy Act during the finan- 
cial crisis of 1933, and in view of the circumstances in which the recent 
amendment was made, it is reasonable to assume, for the purposes of the 
interpretation and administration of the amended provision, that Congress 
intended by that provision to exercise, at least to a limited extent, its con- 
stitutional power to ‘‘make rules concerning captures on land and water”’ 
during war. In the exercise of that power, as long ago pointed out by Chief 
Justice Marshall in Brown v. United States, 8 Cranch 110, Congress might 
have confiscated the property of the enemy wherever found. That power 
does not, however, extend to the confiscation of the property of alien 
friends ; and, in the light of ‘the humane and wise policies of modern times” 
referred to in Brown v. United States and in later cases, including Cummings 
v. Deutsche Bank, 300 U. S. 115, 123, it could hardly be believed that Con- 
gress intended to confiscate any of the property the vesting of which it 
authorized in the recent amendment. The vesting of property, ‘‘ when, as, 
and upon the terms, directed by the President,” must, in the circumstances, 
be deemed to have been authorized in contemplation of subsequent provision 
for compensation to non-enemy owners and either compensation or credit 
(against claims) to enemy governments. Such provision might be made 
under rules and regulations to be prescribed by the President. It would be 
preferable that it be included in supplemental legislation, which might also 
appropriately set forth in detail the standards of judgment which Congress 
desires the Executive to apply in the administration of the Act. 

2 Russian Volunteer Fleet v. United States, 282 U. 8. 481. 
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The questions of international law which may arise, now or later, in regard 
to vesting orders issued under the Act of December 18, 1941, include the fol- 
lowing: 

1. To what extent may our Government interfere with the property 
rights of foreign individuals and concerns without affording grounds for 
claims to indemnification under general international law? 

2. To what extent does the standard imposed by general international law 
in this respect differ from the standard accepted by our Government in 
treaties in which the nationals of certain countries are assured that their 
property in this country shall not be taken without due process of law and 
without payment of just compensation? 

3. To what extent does the position of nationals of countries with which 
we are at war differ, as regards the action of our Government with respect to 
their property, from the position of other foreigners? 

4. What consequences attach to the vesting of property claimed by for- 
eign governments? 

It is a well recognized principle of general international law that interfer- 
ence with foreign property in the exercise of police power does not afford 
grounds for claims to indemnification. As stated by Mr. Herz, in an article 
in this JouRNAL,’ it may often be difficult to ascertain whether interference 
with private property in purported exercise of the police power is actually 
necessary for the protection of the public against a direct danger threaten- 
ing its safety or is in reality expropriation for public use. ‘Injuries sus- 
tained by private property as a direct result of belligerent acts .. . or 
incidental thereto are not the subject of indemnification.”’* The destruction 
of buildings as a sanitary measure falls within the same rule.’ The seizure 
and destruction of property to prevent its falling into the hands of the enemy 
do not give the owner a right to compensation if the danger was immediate 
and impending and its capture by the enemy was reasonably certain.® 
“The line between over-ruling necessity in the face of immediate danger and 
deliberate destruction for the ultimate end of preventing . . . capture by 
the enemy is often exceedingly vague, so that courts and commissions in 
numerous cases have considered such destruction under the latter head as an 
expropriation of private property for the public use and have awarded in- 
demnities to the owner.’’? The authorities cited in relation to military 
appropriations are applicable in principle to any interference with property 


‘Expropriation of Foreign Property”’, Vol. 35 (1941), 243, 252. 

‘Borchard, Diplomatic Protection of Citizens Abroad, p. 256. 

5 Tbid., p. 257, citing Hardman (Great Britain) v. U. S., this Journat, Vol. 7 (1913), 
879, in which it was held that “necessary acts of war do not imply the belligerent’s legal ob- 
ligation to compensate” but that “there is, nevertheless, a certain humanitary conduct 
generally followed by nations to compensate the private war losses as a matter purely of 
grace and favor.” 

° Ibid., p. 258, citing Respublica v. Sparhawk (1788), 1 Dallas 357, 362, and Final Report 
of Spanish Treaty Claims Commission, May 2, 1910, p. 12. 7 Tbid., p. 265. 
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in reliance upon the “rights of necessity’’ which, the court held in Respub- 
lica v. Sparhawk, ‘‘form a part of our law”. The officers charged with the 
responsibility for the vesting of foreign property may lay the foundation for 
numerous claims under international law unless they hew closely to the line 
between measures necessary to avert impending danger and measures con- 
stituting the taking of private property for public use. 

Our treaties with a number of countries, including Germany, Hungary, 
Finland, Estonia, Latvia, Norway, and Poland,*® contain the following pro- 
vision: 

The nationals of each high contracting party shall receive within the 
territories of the other, upon submitting to conditions imposed upon its 
nationals, the most constant protection and security for their persons 
and property, and shall enjoy in this respect that degree of protection 
that is required by international law. Their property shall not be 
taken without due process of law and without payment of just compen- 
sation. 

The standard of treatment recognized in the first of the two sentences quoted 
is the standard of general international law. The second sentence assures to 
nationals of each high contracting party the standard of treatment which has 
been recognized by our Supreme Court as the right of all friendly aliens in the 
United States. Due process of law does not require the following of any 
prescribed course of procedure. It does, however, import a guarantee of 
essential safeguards against a denial of justice.!° 

The rights of nationals of Germany and Hungary with respect to action by 
our Government affecting their property are as broad as the rights of any 
other foreigners if the provision quoted above from our treaties with Ger- 
many and Hungary are still in force. In the absence of specific denuncia- 
tion, this provision might be deemed to be reconcilable with a state of war, 
and in view of the enlightened doctrine set forth in Techt v. Hughes, 229 
N. Y. 222, 240-247, it may be considered to be still in effect. According to 
the standard of general international law, on the other hand, the nationals of 
countries with which we are at war are liable to the confiscation of their 
property by Congress, subject only to the above-mentioned “humane and 
wise policies of modern times’. The Act of December 18, 1941, was, as 
noted above, an exercise of the power of Congress ‘‘to make rules concerning 
captures on land and water’”’. That power, however, has not yet been exer- 
cised by the Congress to the extent of confiscating the property of enemies. 
The statement in the Treasury Department press release of February 16, 
1942, that the property vested in the order of that day is considered to be 
“‘sequestered’’ is an indication that the full rigor of war is not yet being ap- 
plied to the property of alien enemies. 

* 44 Stat. 2132, 2379, 2441; 45 Stat. 2641; 47 Stat. 2135; 48 Stat. 1507; 49 Stat. 2659. 

* Russian Volunteer Fleet v. United States, supra. 

10 Compare Borchard, op. cit., p. 100; Cowles, Treaties and Constitutional Law, Property 
Interferences and Due Process of Law, p. 2. 
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The decree of the Royal Netherlands Government in exile, dated May 24, 
1940, vesting in the Netherlands State title to all Dutch property interests 
outside Europe, entails the possibility of a violation by our Government of 
the principle, established by the decision of the Supreme Court in Schooner 
Exchange v. McFaddon, 7 Cranch 116, and consistently recognized since the 
date of that case, that the property of a foreign state is immune from inter- 
ference while in the territory of the United States. If extraterritorial effect 
is conceded to the Netherlands decree of May 24, 1940, the majority of the 
shares vested in the Secretary of the Treasury by his order of February 16, 
1942, may possibly be regarded as belonging to the Netherlands State. 
The claim of the Netherlands State is not likely to be pressed under existing 
circumstances, but it may lead to extensive discussion and possible arbitra- 
tion after the return of normal conditions. EpGar TURLINGTON 


CURRENT NOTES 
ANNUAL MEETING OF THE SOCIETY 


In accordance with the notice published in the last number of the JouRNAL, 
and with the previous notification by mail to all members, the American 
Society of International Law held its Thirty-Sixth Annual Meeting at Wash- 
ington on Saturday, April 25, 1942. As indicated in the notice, there was no 
formal program of discussions. The attendance was unexpectedly large, in 
view of prevailing conditions, there being about two hundred and twenty- 
five present, including a large number of members from out of town. Dur- 
ing the two and a half hours the Society remained in session, reports were 
received from officers and committees, upon which there was some lively dis- 
cussions, and new officers were elected. 

Because of the limitation of the term of office of the President of the 
Society to three years, now a part of the Society’s Constitution, it was 
necessary to elect a successor to Secretary of State Cordell Hull. For this 
distinction, the Society elected as its fifth President, Frederic R. Coudert, of 
New York. Mr. Coudert is one of the original members of the Society 
and has been most active in its affairs from the beginning. He has presided 
at many of the Society’s annual banquets and has become its most beloved 
toastmaster. For many years Mr. Coudert has been an Honorary Vice- 
President. His selection as President met with cordial and unanimous 
approval. 

The Society adopted the following resolution expressing its appreciation of 
Mr. Hull’s services during the stormy period he has been also at the helm of 
the ship of state: 

Resolved, That the American Society of International Law expresses 
its cordial thanks and grateful appreciation to the Honorable Cordell 
Hull, Secretary of State of the United States, for devoting so much of his 
valuable time to the interests of the Society and giving it the benefit of 
his wise counsel and leadership during three of the most difficult years 
filled with epoch-making events in the international relationships of 
the United States. 

Mr. Hull was elected an Honorary Vice-President. 

For the information of the members of the Society, the Secretary quotes 
the following acknowledgment of the above resolution which he received 
from Mr. Hull: 


THE SECRETARY OF STATE 
WASHINGTON 


May 14, 1942 
dear Mr. Finch: 
am in receipt of your letter of May 12, 1942 advising me of the resolution adopted by 
the American Society of International Law at its meeting on — 25, 1942 expressing 
its appreciation of my services as President of the organization for the past three years, 
and informing me of my election as an Honorary Vice President of the Society. 
I beg that you will convey to the Society my gratification at the action taken, and 
assure it that my only regret is that the condition of the times made it impossible for me 


466 


| 
a 
& 


CURRENT NOTES 467 


to do as much as I had hoped to do in the promotion of the praiseworthy work of the 
organization. Any service that I may have been able to render was made possible only 
by the splendid coéperation of yourself and other officers of the Society. It was a 

leasure for me to be associated with such an intelligent group of people so intensely 
interested in a subject which has been very much upon my mind the past several years. 
I greatly appreciate the Society’s expression, through you, of solicitation as to my health 
and future service. 

Sincerely yours, 
CorpEL.t 
Mr. A. Finca, 
Secretary, American Society 
of International Law, 
700 Jackson Place, N. W., 
Washington, D. C. 

A note of sadness occurred when the Secretary read a letter from Dr. 
Jesse 8. Reeves stating that because of the state of his health he could not 
continue in the active positions he held with the Society. It was therefore 
necessary to elect his successor as an active Vice-President, and for this 
honor, the Society elected Dr. Charles G. Fenwick, an active member of the 
Society for many years, including service on the Board of Editors of its 
American Journal of International Law. Lately Dr. Fenwick has been the 
United States representative on the Inter-American Neutrality Committee at 
Rio de Janeiro, the name of which has been recently changed to the Inter- 
American Juridical Committee. Mr. Reeves was made an Honorary Vice- 
President of the Society. 

The other officers of the Society were reélected, and the following members 
were added to the Executive Council: Willard B. Cowles, Edwin D. Dickin- 
son, Edward Mead Earle, D. F. Fleming, Green H. Hackworth, Philip C. 


Jessup, Pitman Potter, Helen Dwight Reid, Quincy Wright. 


f The following letter from the President of the Brazilian Society of Inter- 
4 national Law was read: 
[Translation] 


Rio DE JANEIRO, January 3, 1942 
4 The President of the American Society of International Law: 
Fi The Brazilian Society of International Law, of which I have the honor to be President, 
a unanimously adopted at its last meeting a vote of solidarity with the United States be- 
cause of the aggression which it had just suffered by a Power from another continent. 
Fi It is with great pleasure that I communicate this resolution to Your Excellency, with 
, the request that you kindly bring it to the attention of all the members of the American 
Society of International Law. 
e I avail myself of this opportunity to reiterate to Your Excellency the assurances of 
my highest esteem and distinguished consideration. 


AFRANIO DE MELLO FRANCO 
President 


a His Excellency Mr. Cordell Hull, 
a President, American Society of International Law. 
Ff The Secretary also read the reply to this letter sent by the Honorable 
‘ Cordell Hull, President of the Society, as follows: 
f AMERICAN Society oF INTERNATIONAL LAW 
700 Jackson Piace, N. W., D. C. 
February 4, 1942 


M y dear Mr. President, 
have received with the greatest pleasure your letter of January 3, 1942, conveying to 


me in your capacity as President of the Brazilian Society of International Law the unan- 
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imous vote of solidarity with the United States which your distinguished Society has 
adopted in view of the aggression which the United States has so unjustly suffered by the 
action of a non-American Power. 

In accordance with your request, I shall communicate the contents of this resolution 
to the members of the American Society of International Law, and I can assure you in 
advance that all the officers and members of the Society deeply appreciate this prompt 
and sincere expression of solidarity on the part of the members of your Society, to whom 
I shall ask you to convey our deepest appreciation. 

Please allow me also, my dear Dr. de Mello Franco, personally to thank you, as well 
as on behalf of the members of the American Society of International Law, for this 
generous action. 

With renewed assurances of my most distinguished consideration, I am, 

Sincerely yours, 
Presi 
The Honorable 
Dr. AFRANIO DE MELLO FRANCO, 
1424 Avenida Copacobana, 
Rio de Janeiro, Brazil. 


A resolution was adopted expressing appreciation of and reciprocating 
the sentiments expressed by the Brazilian Society of International Law. 

The policy of the Society with regard to meeting during the war was fully 
considered. A recommendation was made to the Executive Council that a 
full meeting be held next year to discuss international law largely in its rela- 
tion to the present situation and international organization in the future. 
Later, in the afternoon, the Executive Council adopted the following resolu- 
tion: 


Resolved, That the Executive Council recommends to the Committee 
on Annual Meeting: 

(1) That the meeting of the Society be not less than two days long. 

(2) That the Secretary and the Committee on Annual Meeting take 
into earnest consideration the possibility of the annual meeting being 
held away from Washington, and to this end that the membership of 
the Society be polled upon their desire whether the meeting next year 
should be held in Washington or should be held away from Washington, 
and if so, where. 

(3) That the annual meeting be devoted to important current prob- 
lems of international law and more particularly to the methods by 
which international law can be strengthened and upheld in the future. 

(4) That the Committee on Annual Meeting study methods whereby 
something of the character of round-table discussions may be provided 
for technical problems not falling within the preceding paragraph, and 
that if necessary, separate sections be provided for particular topics of 
this character. 


Another subject which received the most serious consideration came up 
on the report of the Society’s Committee on Publications of the Department 
of State. In approving this report, the Society reiterated its conviction of 
the importance of the publication of significant state papers at the earliest 
moment which the Department of State may consider to be consistent with 
the public interest. The Society voted also that “‘This Society would dep- 
recate any delay in the publication of any document or information which 
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the Department decides it is possible, without danger to the public interest, 
to release.’ This action was most timely, for a few days later it was learned 
that the Senate had made a 40% reduction in the sum appropriated by the 
House of Representatives for printing and binding of the Department of 
State. The Society’s interest in maintaining the Department’s appropria- 
tion for this purpose was promptly brought to the attention of the conferees 
on the Appropriation Bill by the Society’s Committee, assisted by other 
officers. Their interposition was most effective, for, as will be seen from the 
final report of the Society’s Committee printed in the Proceedings, the con- 
ferees restored all the appropriation except 10%, and this year’s appropria- 
tion is in fact larger than the appropriation for the same purpose made last 
year. 

Two other actions of the Society at its annual meeting on April 25 will be 
of interest to the members. 

A Special Committee was appointed to consider the desirability of estab- 
lishing sustaining or other forms of membership in the Society as a means of 
obtaining additional financial support. Mr. John Maktos was appointed 
Chairman of this Committee, with Helen Dwight Reid and Elton Atwater 
as additional members. 

A committee was also appointed to consider the codperation of the Society 
with other organizations in accordance with Article II of the Society’s Con- 
stitution. The following were appointed members of the Committee: Amos 
J. Peaslee, Chairman; Edward W. Allen, John P. Bullington, Arthur K. 
Kuhn, John T. Vance. At the same time, the Society voted to accept mem- 
bership in the Inter-American Bar Association. 

The Committee on Nominations for the ensuing year was elected as fol- 
lows: Athern P. Daggett; Charles Fairman, John Maktos, William R. Val- 
lance, Sarah Wambaugh. The membership of other committees will be 
found in the printed Proceedings of the meeting. 

Mr. Edgar Turlington, of Washington, D. C., was elected a member of 
the Board of Editors of the American Journal of International Law to fill 
the vacancy caused by the retirement of Mr. Reeves. 

At its meeting following the adjournment of the Society, the Executive 
Council adopted the following resolution felicitating Mr. George Grafton 
Wilson upon his long and devoted service to the Society and its JouRNAL: 


Resolved, That the Executive Council of the American Society of 
International Law felicitates Mr. George Grafton Wilson, an Honorary 
Vice-President and member of the Council, upon entering his eightieth 
year, that it is a source of the greatest satisfaction that he has been able 
so long to continue his active service on the Board of Editors of the 
American Journal of International Law, beginning with the founding of 
the Journal in 1907, and serving as Editor-in-Chief since 1924, and the 
Executive Council expresses its gratification that Mr. Wilson is now 
entering upon his thirty-seventh year of devoted service to the Society 
and its Journal. 
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The Society’s Thirty-Sixth Annual Meeting closed with a joint luncheon 
attended by its members and the members of the Section of International 
and Comparative Law of the American Bar Association. The luncheon was 
held at the Carlton Hotel, where the meeting of the Society also took place. 
Some two hundred and fifty members and guests were present. Mr. Fred- 
eric R. Coudert, the new President of the Society, presided, and the speakers 
were the Honorable Francis Biddle, Attorney General of the United States, 
Philip C. Jessup, Professor of International Law at Columbia University 
and an active member of the Society and Editor of its JouRNAL, and the 
Honorable Evan E. Young, Vice-President of Pan American Airways and 
formerly of the United States diplomatic service, who was introduced by 
Mr. David E. Grant, Chairman of the Section of International and Com- 
parative Law of the American Bar Association. The themes of the ad- 
dresses of all of these speakers were the function of the international lawyer 
during the war and the position of international law in the post-war world. 

The complete proceedings of the meeting and the luncheon, including the 
discussions, the addresses, the reports of officers and committees, as well as 
the minutes of the three meetings of the Executive Council held during the 
year, are now available in the usual form of printed annual Proceedings, 
which may be obtained from the undersigned Secretary for the subscription 
price of one dollar and fifty cents. 

GeorceE A. Finc# 

Secretary 


PEACEMAKING IN 1815 


The struggle waged for more than twenty years by the peoples of Europe 
against Revolutionary and later Napoleonic France purported to destroy a 
system of political hegemony in which peace treaties were but ‘“‘truces”’ 
lacking ‘‘that religious faith, that sacred inviolability on which depends the 
reputation, the strength and the preservation of empires.’’! The positive 
aim of the successive coalitions against France was the organization of a 
European system of independent states, secured and held together by a just 
distribution of political forces according to the principles of the balance of 
power. The first coalition of 1793 named among its objectives the erection 
of a “‘barrier against the unjust aggression of France.’”’? The second coali- 
tion of 1798-99 was concluded ‘“‘to bring about a solid peace with the re- 
establishment of the balance of Europe.’’* The general purpose of the treaty 

1 Preamble to the Russo-Prussian Alliance of Feb. 28, 1813. (Martens, Nouveau Recueil 
des Traités, Série 1, Vol. III, p. 234.) For a detailed analysis of the political and legal nature 
of the hegemonial system of France under the Republic and the Empire, see Triepel, Die 
Hegemonie (Stuttgart, 1938), p. 523 ff. 

* Convention between His Britannic Majesty and the Empress of Russia, March 25, 1793 
(Martens, Recueil des Traités, Vol. V, p. 438.) 

8 Provisional Treaty between Great Britain and Russia, Dec. 29, 1798. (Martens, Recueil 
des Traités, Vol. VI, p. 557.) 
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of the third coalition of 1805 was stated to be ‘‘ the restoration of the safety 
and tranquillity of Europe on solid and permanent foundations.’’* It in- 
cluded a detailed plan of the future territorial organization of Europe which 
in many respects anticipated that actually achieved in Vienna a decade later.® 
The coalition of 1813 became that ‘‘Great European Alliance” which Pitt 
and the Russian Czar had sought to create in 1805. When the representa- 
tives of the Allies met at ChAtillon from February until March, 1814, to dis- 
cuss peace terms with France, they declared that they were “ presenting 
themselves at the Conferences not simply as delegates of the four Courts 
which had vested them with full powers, but as being charged to negotiate 
the peace with France on behalf of Europe, now forming but one single 
whole.’’® The object of the coalition was, in conformity with the preceding 
alliances, the restoration of the political independence of the European states. 
“The total destruction of the hostile forces which had penetrated into the 
heart of Russia has prepared that great epoch of independence for all the 
states which shall desire to seize the occasion to throw off the French yoke 
which for so many years has weighed upon them.’’? The peace project of 
ChAtillon provided for a solemn engagement on the part of the allied powers 
“to recognize the principle of the sovereignty and independence of all 
states.’”’"®> The preamble to the Peace Treaty of Paris of May 30, 1814, pro- 
claimed that it was the desire of the Allies ‘‘to put an end to the long dis- 
turbance of Europe and to the suffering of the peoples by a stable peace based 
upon a just division of forces between the powers and carrying with it the 

‘Treaty of Alliance between Great Britain and Russia, March 30, 1805. (Martens, 
Recueil des Traités et Conventions conclus par la Russie avec les Puissances Etrangeres, Vol. 
II, p. 421 fff. 

& See the . ee from the British to the Russian Government of Jan. 19, 1805, 
relative to their Plan of Concert against France, and for the General Pacification of Europe 
(British and Foreign State Papers, Vol. II, p. 341 ff.) The principal features of this plan 
were the reduction of France within her former limits, the creation of barriers in the Nether- 
lands and in Switzerland, and the reéstablishment of a general system of public law in Eur- 
ope. These “ Bases of Pacification’”’ had to be accepted in advance by those states which 
subsequently acceded to the alliance. (See Austria’s declaration of accession of July 28, 
1805. Martens, Recueil des Traités et Conventions conclus par la Russie, Vol. II, p. 428.) 
At the end of the war, a “General Congress’’ was to meet whose task it would be to establish 
a “federal system” among the European states as the most effective guaranty of their mu- 
tual independence. (Separate Art. VI of the Anglo-Russian Treaty. Martens, loc. cit., 
p. 442.) 

* For minutes of the conferences, see Angeberg, Le Congrés de Vienne et les Traités de 1815 
(Paris, 1864), p. 105 ff. 

™See the Treaty between Russia and Prussia of February, 1813. (Martens, Nouveau 
Recueil des Traités, Série 1, Vol. III, p. 234.) The aim of the Quadruple Alliance between 
Russia, Austria, Great Britain and Prussia, concluded at Chaumont after the breakdown of 
the peace negotiations with Napoleon, was “to maintain the balance of power, and to secure 
the tranquillity and independence of the European states.”’ (See Descamps-Renault, 
Recueil international des Traités, Vol. I, p. 310.) See also the declaration issued by the Allies 
on March 25, 1814, at Vitry, proclaiming the reasons for the continuation of the war. 
(Angeberg, op. cit., p. 143.) 8 Angeberg, op. cit., p. 111. 
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guaranty of its permanence.’’® Only the general outlines of the future Eu- 
ropean order were set forth in the peace treaty; a congress “of all the Powers 
engaged on one side or the other in the war”’ was to complete those prelimi- 
nary arrangements.’® The “Big Four,’’ Austria, Great Britain, Russia, and 
Prussia at first tried to prevent the congress from becoming a general assem- 
bly of the European states. At a conference held at Vienna on September 
22, 1814, their representatives declared that the Allied Powers alone were to 
decide on the distribution of the provinces that had become available as a 
result of the late war and the Treaty of Paris. France and Spain, in their 
capacity as Powers of the first order and as “friendly and non-hostile par- 
ties,’’ would be allowed to raise objections after the Allies had reached their 
conclusions; the other signatories of the Peace Treaty were to have no voice 
at allin the negotiations." Talleyrand, the French representative, succeeded 


‘in convincing the statesmen assembled in Vienna that, after the overthrow of 


Napoleon and the restoration of the Bourbon dynasty, the Great Alliance 
had lost its raison d’étre and, therefore, had ceased to exist; that the notion 
of “‘allied powers” as opposed to other states had to be given up in favor of a 
community of European states possessing equal rights in the process of re- 
constructing Europe.'"* The Congress eventually was formed by the eight 
signatories of the Peace Treaty; France was admitted on equal terms with the 
Allies. On October 30, 1814, a ‘Committee of Eight”’ was constituted." 
Its function was to consider all matters “‘of European significance,’’ or ques- 
tions “concerning the larger interests of Europe, viz., the relations among the 
Powers themselves, the territorial adjustments, the fixing of boundaries, and 
the disposal of territories provisionally occupied and administered by the 
Allies.’””> The preparatory work was entrusted to committees composed of 

* Angeberg, op. cit., p. 161. 

10 Art. XXII of the Treaty of Paris. In addition, No. 1 of the Separate and Secret Arti- 
cles to the Peace Treaty defined the task of the Congress in the following terms: “The dis- 
posal of the territories given up by His Most Christian Majesty . . . and the relations from 
whence a real and permanent Balance of Power in Europe is to be derived shall be regulated 
at the Congress upon the principles agreed upon by the Allies among themselves.”’ The last 
sentence referred to certain agreements among the Allies with regard to the future terri- 
torial readjustments in Europe, for instance, the secret and separate articles of the Chau- 
mont Alliance (Descamps-Renault, op. cit., p. 310) and the Convention of Troyes of Feb. 
15, 1814 (British and Foreign State Papers, Vol. I, p. 119), whereby England gained recog- 
nition of her plans with respect to the political organization of the Netherlands. 

1 Angeberg, op. cit., pp. 249 ff. 

2 The principles of France’s policy during the Congress were laid down in the famous 
Instruction of Louis XVIII to his representative (Angeberg, op. cit., p. 215). See, further- 
more, Talleyrand, Mémoires (publiés par le Duc de Broglie), Vol. II, pp. 280, 320, 327; letter 
of Talleyrand to the British plenipotentiary of Oct. 5, 1814 (Angeberg, op. cit., p. 270); 
Capefigue, Le Congrés de Vienne dans ses rapports avec la circonscription actuelle de l Europe 
(Paris, 1847), p. 27. 

13 “Five months after the Allies had entered Paris, France had regained her due place in 
the councils of Europe.’ (Talleyrand, Mémoires, Vol. II, p. 283.) 

4 Angeberg, op. cit., p. 358. 

18 See the Agreement among the four Courts concerning the Forms of the Congress. An- 
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states immediately concerned with a particular issue.’* Thus, Austria, Prus- 
sia, and Russia dealt with the Polish question in a special conference ‘‘on 
the affairs of Poland and Saxony”’ with Great Britain in the réle of disinter- 
ested mediator.'7 When the antagonism among the three eastern Powers 
threatened to split the committee, the French representative was admitted to 
its deliberations.1* From January, 1815, on, this ‘‘Committee of Five” was, 
in Gentz’ words, the ‘only and real Congress.’® It decided upon all 
matters of European importance. The original ‘‘Committee of Eight”’ 
was revived only during the last stage of the Congress when the Final Act— 
a document containing the more important provisions of various separate 
agreements—was submitted to it for approval and signature.”° 

The balance of power to be realized through the decisions of the Congress 
consisted, in Talleyrand’s striking phrase, in a “relation between the forces 
of resistance and the forces of aggression of the various political entities.”’ #4 
The weak states had to be strengthened, and barriers had to be erected 
against the strong. Not the “convenience” of the individual states was the 
determining factor, but the “‘ general interests of Europe.” Prussia, whose 
main interests lay in the east, was compelled to assume the “‘ watch on the 
Rhine” because her military strength was considered indispensable to check 
French aggression in this part of Western Europe.* The Belgians, who pre- 
viously had expressed their desire to be placed again under the ancient rule of 
the House of Hapsburg, were united with the Netherlands in an attempt to 
form a strong barrier against France on her northern frontier.“ The Ger- 


nex to the Protocol of Sept. 22, 1814 (British and Foreign State Papers, Vol. II, p. 556). 

16 Kliiber, Ubersicht der diplomatischen Verhandlungen des Wiener Kongresses (Frankfurt, 
1816), p. 43 ff. 

17 Minutes of the proceedings in British and Foreign State Papers, Vol. II, p. 579 ff. 

18 After the conclusion of the Treaty of Alliance between Austria, Great Britain and 
France against Russia and Prussia. Jan. 3, 1815. (Angeberg, op. cit., p. 589.) 

18 Prokesch-Osten, Dépéches inédites du Chevalier de Gentz aux Hospodars de Valachie 
(Paris, 1876), Vol. I, p. 161. The minutes of its proceedings in British and Foreign State 
Papers, Vol. II, p. 602 ff. 

2° Angeberg, op. cit., p. 1218; W. A. Philipps, The Confederation of Europe (London, 
1920), p. 101. 

1 This formula is used in the Instruction of Louis XVIII (Angeberg, op. cit., p. 215); sim- 
ilar terms in Talleyrand’s letter to Metternich of Dec. 19, 1814 (Angeberg, op. cit., p. 540). 
See also Metternich’s note of Jan. 28, 1815 (Angeberg, op. cit., p. 677). 

*2 See the conversation between Talleyrand and the Emperor Alexander of Russia (Talley- 
rand, Mémoires, Vol. II, p. 327); furthermore, Donnadieu, Essai sur la théorie de I’ équilibre 
(Paris, 1900), pp. 121, 138 ff., 148, 155, 157 ff.; Ranke, Denkwnirdigkeiten des Staaiskanzlers 
First Hardenberg (Leipzig, 1877), Vol. IV, p. 438; Schnabel, Deutsche Geschichte im XIX. 
Jahrhundert, Vol. I, p. 562 f. 

** Memorandum of the Prince of Hardenberg, Feb. 8, 1815. (Angeberg, op. cit., p. 707.) 

* Preamble to the Treaty of May 31, 1815, between the four Allies and the Kingdom of the 
Netherlands (Descamps-Renault, op. cit., p. 412). Furthermore, Castlereagh’s note to 
Baron von Gagern, plenipotentiary of the Netherlands at the Congress, of Oct. 5, 1815 
(Colenbrander, Onstaan der Grondwet [1909], Vol. II, p. 653: ‘‘The inhabitants of these in- 
teresting provinces will have the satisfaction and the glory, under the House of Orange, 
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manic Confederation was created to give Central Europe that force of re- 
sistance, the lack of which was held to have been the principal cause for 
Napoleon’s advance towards the east. Switzerland was neutralized ‘“‘in the 
interest of the European security.’’?® Vanquished France was “restored to 
the dimensions which centuries of glory and prosperity under the rule of her 
kings have assured her”; she was “‘to share with Europe the blessings of 
liberty, national independence and peace.’’?? No lost provinces were asso- 
ciated with the restoration of her former dynasty.*® 

The work of the Congress of Vienna represents a remarkable achievement 
in the art and technique of peacemaking. This was clearly realized by 
Gentz who wrote shortly after the conclusion of the Congress: 2° 


If ever the Great Powers should gather again to establish a political 
system designed to consolidate and to preserve the public order in Eu- 
rope and calculated to prevent those disturbances which wars of ambition 
and conquest inflict upon nations, a system that would assure to each 
state its rights through universal sanction and measures of collective 
protection—if ever such work should be accomplished, the Congress of 
Vienna, considered as a preparatory assembly, will not have been with- 
out usefulness. 

JOACHIM VON ELBE 


again to constitute that European barrier, under the protection of which the liberties of other 
nations, as well as their own, may hereafter securely rest.’’) 

2 W. von Humboldt, Memorandum on the Affairs of the Germanic Confederation, Frank- 
furt, Sept. 30, 1816. (Gesammelte Schriften, Vol. XII [Berlin 1903], p. 53.) 

% Declaration regarding Swiss neutrality, March 20, 1815, and Nov. 20, 1815. (Ange- 
berg, op. cit., pp. 934, 1640.) 

27 Declaration of the Allies issued at Vitry on March 25, 1814. (Angeberg, op. cit., p. 143.) 

28 Marriott, The Remaking of Modern Europe (London 1909), p. 126; Philipps, op. cit., 
p. 77. 

29 In his ‘‘ Tableau des divers actes et des derniers résultats du Congrés de Vienna.”’ June 26, 
1815. (Prokesch-Osten, op. cit., pp. 152, 168.) 
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NICOLAS POLITIS * 


1872-1942 


No history of the two first decades of the League of Nations can be written 
without paying tribute to the exceptionally great services rendered to the 
League from its very start by Nicolas Socrate Politis. He was one of those 
fortunate personalities who have combined an unfaltering patriotism and a 
most constructive spirit of true internationalism. Fifteen years in various 
French universities created his reputation as a great scholar and teacher of 
international law. In the turmoil of the first World War, he became Min- 
ister of Foreign Affairs of Greece, and in that capacity he took part in the 
Peace Conference of Paris. His learning and his diplomatic experience 
made of him one of the outstanding personalities in League circles and a cre- 
ative statesman of world-wide reputation. His was the exceptionally good 
fortune to have taken a most active part in the framing of the Covenant un- 
der the chairmanship of President Wilson, and his was also the unique op- 
portunity of devoting almost twenty years to the cause of the application of 
the Wilsonian principles in general practice. 

After becoming Minister of Foreign Affairs, in 1916, he made the following 
year in the Greek Parliament a remarkable speech which was dominated by 
a clear distinction between the states that honored their signature and the 
others that had to be looked upon merely as “‘bands of pirates which all 
states have the right and the duty to outlaw.” For obvious reasons, Politis 
had to leave unanswered the question how to punish these ‘‘pirates”. Two 
years later, however, in the Peace Conference of Paris, an assuring solution 
seemed to be found: collective sanctions would be applied against a recalci- 
trant state. No decision of the conference was to Politis personally of 
greater practical bearing than the idea of sanctions. The vision of the defi- 
nite supremacy of international law became to him the guiding principle in 
connection with whatever problems of security and disarmament the League 
of Nations discussed. 

His first disillusionment, when in 1923, the Treaty of Mutual Assistance 
was shelved, caused him to concentrate all his forces in the drafting of the 
Geneva Protocol of 1924. Those of us, members of the First or the Third 
Commissions of the Assembly, who had the privilege of seeing Dr. Bene’ and 
Politis, the rapporteurs, in full activity, will never forget their extraordinary 
skill in overcoming obstacles which seemed to be insurmountable, and their 

* Resolution adopted by the Executive Council of the American Society of International 
Law, April 24, 1942: 

Resolved, That the Executive Council has learned with great regret of the recent death of 
Mr. Nicolas Politis, long a member of this Society. Mr. Politis has also been for many years 
active in many other organizations devoted to the improvement of international law, and his 


scholarly contributions have been used and appreciated throughout the world. His death 
removes a valuable collaborator who will long be missed.—Eb. 
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devotion to a task expected to make safe the peace of the world. When 
finally the draft treaty, the ‘‘Protocol for the Pacific Settlement of Inter- 
national Disputes”, was unanimously adopted by the Assembly, there never 
had been in the history of the League a moment of greater enthusiasm. The 
President of the Assembly, M. Motta, several times President of the Swiss 
Confederation, extended thanks to Politis, naming him both a scholar and a 
statesman, and, M. Motta went on, “‘he has a clear and penetrating intellect, 
the mind of a logician, and a measured eloquence of the Greek masters.”’ 

The subsequent disappearance of the Geneva Protocol, in 1925, compelled 
Politis to accept whatever small gain could be made for the cause of a future 
victory of international law. When the Council of the League, in 1926, ap- 
pointed the Preparatory Commission for an early convocation of an inter- 
national conference for the reduction and limitation of armaments and, in 
the following year, the Committee of Arbitration and Security, Politis was 
in both of them the most active member. It was fitting, therefore, that he 
became also the rapporteur in the Assembly when, in 1928, the new ‘General 
Act for the Pacific Settlement of International Disputes” was adopted. 

The activities in general of the Preparatory Commission can be summar- 
ized in a brief remark that, as far as human intelligence and devotion are 
concerned, no efforts were spared with a view to preparing for the coming 
Disarmament Conference a considerable number of various proposals, in- 
cluding a complete draft convention to be used as a general basis of discus- 
sion in the conference. There is no reason to go into the merits of this 
voluminous document, as it was almost immediately replaced by the Ameri- 
can and, subsequently, by the British proposals. 

The year 1932 marked in any case a new milestone in the life of Politis. 
The Disarmament Conference met in February, and Politis became, as its 
Vice-President, the chief assistant of Mr. Arthur Henderson, the President of 
the Conference. In the following autumn, the Assembly of the League was 
convoked under most gloomy circumstances: Japan and Germany were 
seemingly going to embark on a most dangerous policy of their own. The 
post of the President of the Assembly, therefore, came to be considered ex- 
ceptionally delicate. Politis was once more looked upon as the most suitable 
person to take over these responsibilities also. Let us listen to the following 
passage from his closing speech, on October 17, 1932: 


In this place of honor . . . , I have been able to give free reign to my 
reflections . . . I was deeply impressed when I saw the delegates of the 
fifty-two States, represented here, at the call of their countries, pass 
gravely and silently by this platform to place their voting-papers in the 
ballot-box. Never more than from this chair have I felt the majesty of 
such aspectacle. As I contemplated it, I had a vision of the future and, 
I trust, of a near future, when all peoples will come here, not merely to 
elect their representatives, but to proclaim in the sight of God and man 
the completion of the great work in which we have been patient and ob- 
scure laborers—the reign of justice and peace on earth. 
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It certainly is easy to recognize this vision of Politis: it was a reflection of 
the lofty inspiration that had been the guidance of President Wilson during 
the great days of the Peace Conference in Paris. His close friends, however, 
knew to what an extent Politis privately feared the worst, and he was right. 
The inevitable had to come; Germany left definitely, in October, 1933, or 
exactly one year later, not merely the Disarmament Conference but the 
League of Nations as well. Politis’ own analysis of the true causes of the 
failure of the conference is undoubtedly, at any rate for the time being, un- 
surpassed in skill and honesty. The Problem of Disarmament is, in fact, 
his personal credo. His pessimistic prophecy was the vision of a statesman 
of unusual perspicacity: ‘‘Peace is compromised. Our civilization is in 
danger. Our old world is moving towards its ruin. . . . If catastrophe 
comes .. . it will be general, or it will not be at all. It will spare no coun- 
try.” These conclusions were considered in various quarters to be too open 
propaganda; events, however, after 1938, have unfortunately proved to what 
an extent his pessimism was only too well founded. 

In the meantime, Politis had boldly come to the conclusion as regards the 
primary cause of this confusion in world politics that it was above all due to 
the general belief in the traditional theory of sovereignty. It became to him 
self-evident that no world organization can be successful and no supreme 
rule of international law established as long as the conception of national 
sovereignty is practically omnipotent. Having scrutinized, chapter by 
chapter, in Le Probléme des Limitations de la Souveraineté, the various aspects 
and details of the problems, he concludes that “‘la notion de la souveraineté 
constitue une formidable obstacle 4 |l’organisation pacifique du monde.” 
Since “le vieux dogme . . . est incompatible avec le droit et l’éxistence 
d’une communauté internationale”, it is therefore that ‘‘un anathéme 
général s’éléve contre lui, qui le condamne irrémédiablement.” 

It goes without saying that there was no field of international law with 
which Politis was not entirely familiar. The central problem to him, how- 
ever, out of which all the others were merely secondary emanations, was al- 
ways the relation between the theory of sovereignty and international law. 
Everybody who accepts, at any rate in broad principles, the dynamic con- 
ception of international relations, must, as a matter of consequence, embrace 
the idea of the establishment, sooner or later, of international law above 
national sovereignty. Whoever believes in a theory of this kind, to him the 
thinking and action of Politis will be a matter of more or less complete con- 
currence. Thus, for example, Professor Charles Fairman, of Stanford 
University, stresses how “‘imperative is the need for men to resent every act 
of international violence as a threat to the security of us all. As that new 
loyalty grows, the national state, once called sovereign, will be found taking 
its appropriate place in a sound world order.” ! 


1Charles Fairman, “Sovereignty and Law,”’ in Proceedings of the Institute of World 
Affairs, The University of Southern California, Los Angeles, 1941, Vol. XVIII, p. 249. 
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On the other hand, to those who look upon international relations chiefly 
from a static angle, Politis’ attacks against the theory of national sovereignty 
are perhaps just as much anathema as, for example, automatic sanctions 
against a treaty-breaking state. In this latter alternative, there is, how- 
ever, a reminder of particular actuality, namely, the fact of the so-called 
Briand-Kellogg Pact. Today, all the original signatory states of that 
treaty are at war, except Ireland. Thus either Politis was fundamentally 
right in his efforts to make international law the highest exponent of the 
international moral standard, including punitive measures against states he, 
in 1917, so frankly called “ pirates,”’ or he was wrong in fighting for the sacri- 
fice of the traditional conception of national sovereignty with a view to 
gaining a definite victory for a civilized world organization. 

The years from 1936 to 1938 seemingly prepared for Politis’ retirement 
from diplomatic life. It was most likely for that purpose that he once more 
accepted the portfolio of Minister of Foreign Affairs in Athens. A new mis- 
sion was expected to be offered him. A great number of his close friends 
had hoped to see him end his public career on the Permanent Court of Inter- 
national Justice. His profound learning was indisputable, his merits in 
practice by no means less prominent, thus everything making his election to 
the court merely a matter of formality. These plans, however, came too 
late, the second World War causing the adjournment sine die of the Assem- 
bly, in 1939. Even an election as late as that, however, would have been of 
no practical consequence. In June, 1940, the court was forced to seek tem- 
porary shelter in Switzerland. At the same time Politis himself had to 
leave Paris for good. He found refuge on the French Riviera, and it was 
there, in March of this year, that Nicolas Socrate Politis died at the age of 
three score years and ten, and humanity lost one of its most devoted, humble 
servants. 

There is perhaps nothing more striking in the entire curriculum vitae of 
Politis than the fact that he has himself, more than anybody else, made his 
own career, from his modest paternal home in Corfu to the highest summits of 
world politics. It can, in fact, be safely asserted that no delegate to the 
League Assemblies or conferences, perhaps excluding Briand, was more 
thoroughly independent than Politis. When the Greek Government, in 
1924, seemed to disapprove of his great personal réle in the drafting of the 
Geneva Protocol, he, without any hesitation, much preferred to quit di- 
plomacy to a submission to a control the intellectual quality of which could 
certainly not surpass his own capacity. His reappointment, in 1927, to 
Paris as Envoy Extraordinary and Minister Plenipotentiary and as Perma- 
nent Delegate to Geneva established definitely his full independence of 
judgment and freedom of action. It is in this particular light that his posi- 
tion in the League has to be understood. Whenever other leading personali- 
ties preferred to evade possible frictions or too great individual responsibili- 
ties, there was in every critical moment at the disposal of the League a great 
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personality suz generis to whom considerations of this delicate kind did not 
exist. Such an exceptional confidence in Politis presupposed, as a matter of 
course, that, whatever might happen, his would be the last word. 

Whenever there has been an occasion to pay public tribute to Politis, no 
speaker has omitted to stress particularly the qualities of his intellect. 
Thus, for instance, when the Preparatory Commission, after five years of 
most strenuous labor, finally came to a conclusion, in December, 1930, its 
President, M. Loudon, the then Minister of Foreign Affairs of the Nether- 
lands, addressed Politis in the following words: ‘‘When an international 
meeting has the privilege of counting among its members a Nicolas Politis, 
it can be sure of always finding a clear and accurate formula which, but for 
him, it might perhaps have to seek in vain.”’ The reception of the pub- 
lished studies and works of Politis was always respectful, even in case of 
disagreement. One could meet all over the world diplomats and scholars 
unanimous in their praise for the exquisite quality of his lectures which they 
had attended at various institutions, in Paris or elsewhere. His facility in 
handling most complicated problems made him an ideal President, or 
rapporteur of Assemblies, conferences or commissions. 

In fact, no true life history of Politis can be written without a most de- 
tailed scrutiny of his mind. His extraordinary learning being always scrupu- 
lously classified made his thinking of the highest quality, the expression of 
his views finding always a masterly form not merely of exactitude but lu- 
cidity as well. Even his conversations developed rather regularly into a 
general analysis of facts and not seldom to remarks attaining the heights of 
syntheticism. The harmonious balance in his mind included his whole 
emotional life and the refined domain of his feelings. It was not only his 
rare intellect but his tact as well that explains his most benevolent under- 
standing of even those with whom his own views might have been at con- 
siderable variance. This harmony controlled just as much his character. 
There never was to be seen in him two personalities, one for the palaces of 
the heads of State or for other exclusive diplomatic gatherings, and another 
for the general public. Although a diplomat representing the best qualities 
of the ‘‘old school,’’ he was simultaneously a modern statesman of the 
most democratic leanings. Nobody can apply to Politis the famous defini- 
tion by Blaise Pascal of his contemporaries as ‘‘diseurs de bons mots, mais 
mauvais charactéres.”’ 

When the resurrection of a civilized world organization comes, Nicolas 
Socrate Politis’ services to its great cause will be remembered with deepest 
emotion and respect. Destiny had made him a great Greek: he has made 
himself an international personality whose inspiring memory will survive 
as long as the history of the League of Nations does not pass into oblivion. 

Hotst1 
Former Minister of Foreign Affairs of Finland 
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For THE Periop Fesruary 16-May 15, 1942 


(Including earlier events not previously noted) 


WITH REFERENCES 


Abbreviations: B. J. N., Bulletin of International News; C. S. Monitor, Christian Science 
Monitor; Cmd., Great Britain, Parliamentary papers; Cong. Rec., Congressional Record; 
D. S. B., Department of State Bulletin (replacing Treaty Information Bulletin and Press 
Releases); Ex. Agr. Ser., U. S. Executive Agreement Series; G. B. T. S., Great Britain 
Treaty Series; J. L. O. B., International Labor Office Bulletin; L. N. T. S., League of Nations 
Treaty Series; P. A. U., Pan American Union Bulletin; U. S. T. S., U. S. Treaty Series. 


February, 1942 


2 Canapa—Soviet Russia. Signed treaty providing for exchange of consular repre- 
sentatives. B. J. N., Feb. 21, 1942, p. 153; London Times, Feb. 6, 1942, p. 3. 


5 France (Vichy)—Iran. Iran broke off diplomatic relations. N.Y. Times, Feb. 6, 
1942, p. 4. 


5 GERMANY—NORWAY—SWEDEN. Germany notified Sweden there was no longer a 
need for Swedish watch on Norwegian interests and property in Sweden since 
Sweden had recognized the Quisling government in Norway. B. I. N., Feb. 21, 
1942, p. 156. 


6 ARGENTINA—Bottivia. Signed agreement in Buenos Aires concerning highway con- 
struction. P. A. U., June, 1942, p. 355. 


10 Beiteian Maritime Courts. Inaugurating ceremonies occurred at Middlesex 
Guildhall, Westminster. London Times, Feb. 11, 1942, p. 2. 


17 Curna—Iran. Announcement made of arrangements for exchange of Ministers. 
N. Y. Times, Feb. 18, 1942, p. 6. 


18 "$< Cotomp1a—Axis Powers (3). President Moringo signed decree authorizing sever- 
ance of financial and commercial relations. N.Y. Times, Feb. 19, 1942, p. 6. 


19-April2 War Guitt Trav. Opened Feb. 19 at Riom, France, with some defendants 
attacking constitutionality of trial court. N.Y. Times, Feb. 20, 1942, p. 1; Lon- 
don Times, Feb. 20, 1942, p. 3. The court recessed April 2. N. Y. Times, April 
5, 1942, IV, p. 4. 


21 Timor. Portuguese National Assembly condemned Japanese invasion of Portu- 
guese Timor. Text of resolution: N. Y. Times, Feb. 22, 1942, p. 4. Text of 
official Japanese statement regarding the attack: London Times, Feb. 21, 1942, 
p. 3. 


22 Iraty—Savp1 Arabia. Rome radio announced Italy had broken off diplomatic 
relations. B. J. N., March 7, 1942, p. 211. 


23 Great Brirain—UnirTep States. Signed agreement providing for post-war eco- 
nomic settlement and lend-lease accounts. Text: N.Y. Times, Feb. 25, 1942, p. 12; 
Cong. Record (daily), Feb. 24, 1942, pp. 1584-1585; D. S. B., Feb. 28, 1942, pp. 
190-192; London Times, Feb. 25, 1942, p. 3; Cmd. 6341; International Conciliation, 
May, 1942, pp. 295-299. Summary: B. J. N., March 7, 1942, p. 183. 
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23 Loans, Foreicn. President Roosevelt signed bill suspending restriction against 
loans or credits to belligerent nations by United States citizens during the war. 
N. Y. Times, Feb. 24, 1942, p. 12. 


26 GREAT BRITAIN—-VENEZUELA. Great Britain ceded claim to the Island of Patos to 
Venezuela. The dispute dates back to 1799. N. Y. Times, Feb. 27, 1942, p. 8; 
London Times, Feb. 28, 1942, p. 3; B. J. N., March 7, 1942, p. 207. 


26-27 Ecuapor—Perv. Peru and Ecuador ratified the Protocol signed at Rio de Janeiro, 
Jan. 29, 1942, settling border dispute. N. Y. Times, Feb. 27 and 28, 1942, pp. 3 
and 6; D. S, B., Feb. 28, 1942, p. 194. Text of protocol: D. S. B., Feb. 28, 1942, 
pp. 195-196. 


26/March9 CaNnapa—UNirTep States. Exchanged notes at Ottawa relating to the appli- 
cation and interpretation of the Rush-Bagot agreement concerning naval forces 
on the Great Lakes (April 28-29, 1817). Texts: Canada Treaty Series, 1942, 
No. 3. 


27. + Ecuapor—Unirep Srates. Signed an exchange stabilization agreement at Wash- 
ington involving a $5,000,000 loan. N. Y. Times, Feb. 28, 1942, p. 3. 


27. ~=France (Vichy)—Unirep Srates. United States announced that the Vichy Gov- 
ernment had given assurances that no military aid will be given to the Axis Powers, 
except as required by the armistice terms. N. Y. Times, Feb. 28, 1942, p. 1. 
Text of United States statement: D. S. B., Feb. 28, 1942, p. 189. 


27. Mexico—Unirep States. President Roosevelt signed Executive Order authorizing . 
establishment of a commission to be known as the Joint Mexican-United States 
Defense Commission. D. S. B., Feb. 28, 1942, p. 193. 


March, 1942 

2 France (Free)—Unirep Srates. United States recognized Free French control of 
certain island possessions in the Pacific. Text of statement: N. Y. Times, March 
3, 1942, p. 7. The Vichy Government made representations against the recog- 
nition. B. TJ. N., March 21, 1942, p. 246. Text of statement by American Vice 
Consul at Nouméa: D. S. B., March 7, 1942, p. 208. 


Brazit—Unirep States. Signed three agreements at Washington concerning (1) 
lend-lease arrangements, (2) development of rubber resources in Amazon basin, 
(3) finances. N. Y. Times, March 4, 1942, p. 8. Text of notes exchanged: 
D. S. B., March 7, 1942, pp. 206-207. 


4 AUSTRALIA—THE NETHERLANDS (in exile). First Australian Legation attached to 
the Netherlands Government. B. J. N., Mar. 21, 1942, p. 240. 


4 Canapa—Unitep Srates. Signed convention and protocol at Washington for 
avoidance of double taxation. N. Y. Times, March 5, 1942, p. 16; D. S. B., 
March 7, 1942, p. 225. Text: Cong. Record (daily), March 10, 1942, pp. 2222- 
2225. Discussion of terms: N. Y. Times, March 22, 1942, III, pp. 1-2. 


6/12/April 12 Canapa—Unrrep Exchange of notes regarding codérdination 
and integration of unemployment insurance laws of the United States and Can- 
ada. The agreement entered into force April12. D.S. B., Apr. 25, 1942, p. 376. 
Text: Canada Treaty Series, 1942, No. 4. 


9 Great Brirain—GrEEcE (in exile). Signed agreement in London, pledging co- 
operation for the war, liberation of Greece, reestablishment of Greek freedom and 
independence, etc. N.Y. Times, March 10, 1942, p. 4; London Times, March 10, 
1942, p. 3; B. J. N., March 21, 1942, pp. 251-252. 


THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


9 Great Brirarin—UNITED States. Announced appointments to an Anglo-American 
Caribbean Commission to study social and economic problems in their West Indian 
islands. N.Y. Times, March 10, 1942, p. 8; D. S. B., March 14, 1942, pp. 229-230. 


10 CroatTia—RuMaNnia—S.Lovakia. Effected de facto military alliance at Bucharest, 
aimed at preventing further Hungarian expansion and recovering areas seized by 
Hungary. WN. Y. Times, April 6, 1942, p. 5. 


11 GREEK Maritime Courts. Opened at the Middlesex Guildhall. London Times, 
March 12, 1942, p. 8. 


11 Peru—Unirtep States. Signed lease-lend agreement at Washington. N.Y. Times, 
March 12, 1942, p. 12. Also agreement by which a second U. 8. Army officer will 
go to Peru as adviser. D.S. B., Mar. 14, 1942, p. 234. Text: Hx. Agr. Ser., No. 
240. 


12 Brazit—Axis Powers (3). Axis assets up to 30% confiscated to guarantee com- 
pensation for Brazilian ships sunk. N.Y. Times, March 13, 1942, p. 1. 


12/26 Japan—VatTicaNn. United States State Department announced representations to 
the Vatican against the proposed establishment of diplomatic relations with Japan. 
B. I. N., March 21, 1942, p. 265. The Osservatore Romano, Vatican City newspa- 
per, published Japanese statement of March 26 regarding resumption of negotia- 
tions for the establishment of diplomatic relations. Text of statement: N. Y. 
Times, March 31, 1942, p. 9; London Times, March 28, 1942, p. 4. 


13 Prizes or War. Announcement of appointment of three commissioners, to consider 
cases involving enemy ships brought into the Federal Eastern District of New 
York. N.Y. Times, March 13, 1942, p. 8. ; 


14 ARGENTINA—SPAIN. Signed (barter trade) agreement in Madrid. N. Y. Times, 
March 15, 1942, p. 26; B. J. N., March 21, 1942, p. 263. 


17/18 Canapa—UnirTep Srates. Exchanged notes in regard to construction of a military 
highway to Alaska. N.Y. Times, March 19, 1942, p.13. Texts: D. S. B., March 
21, 1942, pp. 237-239. 


18 GERMANY—ToRKEY. Berlin announced signature of agreement for delivery of 
Turkish fish to Germany. N. Y. Times, March 19, 1942, p. 4. 


18 Unitrep StaTeEs—VENEZUELA. Signed a lend-lease agreement at Washington. 
N. Y. Times, March 19, 1942, p. 10. 


18/20 Canapa—UnirTep States. Exchanged notes providing for transfer to armed forces 
of United States of certain citizens and former citizens now serving in Canadian 
naval, military or air forces. Texts: D. S. B., March 21, 1942, pp. 244-246; Canada 
Treaty Ser. 1942, No. 5. 


19 GUATEMALA— UNITED States. Guatemala announced that the United States had 
set up an air base in Guatemala for protection of the Panama Canal. WN. Y. Times, 
Mar. 20, 1942, p. 6. 


19/31 Curna—Irnaq. Signed treaty of friendship at Baghdad. D.S. B., March 21, 1942, 
p. 249. Announced March 31 that diplomatic missions would be exchanged. 
B. I. N., Apr. 18, 1942, p. 346. 


20 Japan—Soviet Russia. Signed protocol at Moscow, extending for one year the 
fisheries agreement which expired Dec. 31, 1941. N. Y. Times, March 21, 1942, 
p. 1; B. J. N., Apr. 4, 1942, p. 316. 


20 VENEZUELA—Ax1s Powers. President of Venezuela ordered Axis vessels interned. 
N. Y. Times, March 21, 1942, p. 3. 
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21 Cxina—Unitep States. Signed financial agreement at Washington, giving effect 
to $500,000,000 loan voted by Congress. N.Y. Times, March 22, 1942, p. 34. 
Text: D. S. B., March 28, 1942, pp. 264-265. 


22 Ecuapor—Axis Powers. Presidential decree banned transfer of any Ecuadorean 
ship registry to an Axis national or a national of any country occupied or controlled 
by the Axis. N.Y. Times, March 23, 1942, p. 2. 


24 Inp1a—UNnITeEp States. Henry F. Grady named Chairman of Advisory Mission to 
India, with Louis Johnson acting as personal representative of President Roose- 
velt. N.Y. Times, March 25, 1942, p. 3; D. S. B., March 28, 1942, p. 260. 


25 Saupt ArAaBIA—UNITED States. Upon invitation of Saudi Arabia, the United 
States organized a mission to study the water and agricultural resources of Arabia. 
Personnel: D. S. B., March 28, 1942, p. 261; N. Y. Times, March 26, 1942, p. 6. 


26 CzeEcHOSLOVAKIA (in exile)—Mexico. Resumed diplomatic relations. N. Y. 
Times, March 27, 1942, p. 3; Central European Observer (London) Apr. 17, 1942, 
p. 131. 


26 France (Vichy)—Unirep States. The United States accepted French assurances 
that the French fleet would not be handed over to Germany. N. Y. Times, 
March 27, 1942, p. 7. 


26 InTER-AMERICAN INDIAN INsTITUTE. Announcement made at Mexico City of forma- 
tion of the Institute, with John D. Collier as president. N.Y. Times, March 27, 
1942, p. 4. 


29 Great Britarin—Inp1A—UNITED States. Great Britain gave notice of accession 
of India, effective from March 9, 1942, to extradition treaty between the United 
States and Great Britain, signed Dec. 22, 1931. D.S. B., Apr. 11, 1942, p. 330. 


29-April10 Great Brirain—Inp14._ Sir Stafford Cripps, British envoy, offered post-war 
dominion status to India, in return for current codperation. N.Y. Times, March 
30, 1942, p. 1. Text of Draft Declaration of Discussion with Indian Leaders: 
London Times, March 30, 1942, p. 4; B. J. N., Apr. 4, 1942, pp. 283-284. Text 
of Cripps broadcast to Indian people: N.Y. Times, March 31, 1942, p. 15. On 
April 10 the All-India Congress Party decided the Cripps plan was unacceptable. 
N. Y. Times, Apr. 11, 1942, pp. 1, 5. Texts of Indian replies, Cripps press 
statement and broadcast to the people: N. Y. Times, Apr. 12, 1942, pp. 40-41; 
London Times, Apr. 13, 1942, pp. 3, 5. Summary of the discussions at New 
Delhi: B. J. N., Apr. 18, 1942, pp. 319-328. 


30 BuLGarRia—TurKEY. Announced that a trade agreement had recently been signed. 
B. I. N., April 18, 1942, p. 345. 


30-April 1 Paciric War Councit. Council was created at Washington by representa- 
tives of the United States, Great Britain, China, Australia, New Zealand, Canada 
and The Netherlands. N. Y. Times, March 31, 1942, p. 1. At its first meeting 
on April 1 the Council mapped military, supply and political plans. N. Y. Times, 
April 2, 1942, pp. 1, 3. 


30/April 6/8 Canapa—Unirep States. Exchanged notes at Washington regarding the 
application to Canadian nationals residing in the United States of the U. S. 
Selective Training and Service Act of 1940, as amended. D.S. B., Apr. 11, 1942, 
pp. 315-318. 


30/April 15 Inrer-AMERICAN DeFENSE Boarp. A permanent staff of high military 
officials appointed to plan mutual defense, control and protection of Inter-American 
shipping. First meeting held March 30 in Washington. N.Y. Times, March 31, 
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1942, p.3. The first meeting of the Emergency Committee opened at Montevideo 
April 15. B.JI. N., May 2, 1942, p. 405. 


31 Announced signature of a treaty of friendship. B. J. N., Apr. 18, 
1942, p. 346. 


31 Poison Gas. Chinese communiqué charged Japanese use of poison gas. WN. Y. 
Times, March 31, 1942, p. 8. 


April, 1942 
1 Great BriraIn—UNITeED States. Navicerts to be eliminated due to simplification 


of procedural methods in economic warfare. N. Y. Times, Feb. 14, 1942, p. 7; 
D. S. B., Feb. 14, 1942, p. 153. 


2 Mexico—Unirep States. Exchanged ratifications at Washington of claims con- 
vention, signed Nov. 19, 1941. Mexico made its first payment [$3,000,000] under 
the terms of the convention. D.S. B., April 4, 1942, p. 274; D. S. B., Apr. 11, 
1942, p. 330. Text: U. S. T. S., No. 980. 


4 FRANCE (Free)—UniTep States. Free French control of the Cameroons and French 
Equatorial Africa recognized by the United States. A United States Consulate 
General will be established at Brazzaville. N.Y. Times, April 5, 1942, pp. 1, 12; 
D. S. B., April 4, 1942, p. 273. The Vichy Government protested against the 
appointment. N. Y. Times, April 8 and 9, 1942, pp. 10 and 3. 


4 PRISONERS OF War. Exchange of British and Italian prisoners took place at Smyrna, 
Turkey. N.Y. Times, Apr. 5, 1942, p. 5. 


6 Hart1—Unirep States. Initialed memorandum at Washington announcing agree- 
ments for strengthening and implementing resolutions adopted at the Foreign 
Ministers’ meeting at Rio de Janeiro, and for making more effective the Declara- 
tion of the United Nations and the Lend-Lease agreement between Haiti and the 
United States, signed Sept. 16, 1941. N. Y. Times, Apr. 14, 1942, p. 12. Text 
of memorandum: D. S. B., Apr. 18, 1942, pp. 353-355. 


7 Boutivia—UniteEp States. Bolivian Foreign Office announced agreement whereby 
the United States would undertake to buy the entire Bolivian copper output. 
N. Y. Times, April 8, 1942, p. 3. 


7 Mexico—UNnITEpD States. Issued joint statement on total collaboration in the war 
effort. Text: N. Y. Times, April 8, 1942, p. 19; D. S. B., April 11, 1942, pp. 325- 
326. 


8 NICARAGUA—UNITED States. Exchanged notes at Washington providing for United 
States codperation in the construction of the Inter-American highway in Nica- 
ragua. D.S. B., Apr. 25, 1942, pp. 368-369. 


9/15 Emercency Apvisory CoMMITTEE FoR PouiticaL DEFENSE. Pan American Union 
Coverning Board announced an invitation to the United States to designate one 
of the seven members of the committee, to be constituted pursuant to the 3d 
Meeting of Foreign Ministers. The first meeting to open at Montevideo on 
April 15. N.Y. Times, April 15, 1942, p. 4; D. S. B., Apr. 11, 1942, p. 322. 


13/14 France (Vichy)—Unirep States. United States note informed the Vichy govern- 
ment of its intention to “enter into relations with those French citizens who are in 
actual control” of French territories. Text: N. Y. Times, Apr. 14, 1942, pp. 1, 11; 
D. S. B., Apr. 18, 1942, pp. 335-336. The French Government’s statement of 
April 14 rejected the United States note. Text: N. Y. Times, Apr. 15, 1942, p. 2. 
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14 IraN—JAPAN. Diplomatic relations severed by Iran. N.Y. Times, April 15, 1942, 
p. 8; B. I. N., May 2, 1942, p. 400. 


16 Banks. The Inter-American Financial and Economic Advisory Committee ap- 
proved a resolution on the convening of a conference of representatives of central 
banks of the American Republics. D.S. B., May 2, 1942, p. 383. 


16 CanapDA—UntrTep States. Federal Register, pp. 2849-2852, contained regulations 
adopted by the International Fisheries Commission, pursuant to the Convention 
for the Preservation of the Halibut Fishery, signed Jan. 29, 1937. D.S. B., Apr. 
18, 1942, p. 358. 


16 Peru—Axis Powers. All commercial and economic relations banned by Peruvian 
President. B. I. N., May 2, 1942, p. 403. 


17. ARGENTINA—UNITED Srares. Concluded agreement, providing for reciprocal 
waiver of fee for passport visas. D.S. B., May 16, 1942, p. 441. 


17 France (Vichy)—Nicaracua. Nicaragua announced their commercial treaty 
would be canceled. N. Y. Times, Apr. 3, 1942, p. 9. 


17 Mexican Ort. American and Mexican experts signed agreement fixing $23,995,991 
as the value of American-owned oil properties, expropriated by Mexico on March 
18, 19388. N. Y. Times, Apr. 19, 1942, p. 1. Text of agreement: D. S. B., Apr. 
18, 1942, pp. 351-352. 


18 Dretomatic Reiations. United States Department of State issued a compilation 
showing severances of diplomatic relations. D.S. B., Apr. 18, 1942, pp. 338-350. 


20-24 INTERNATIONAL LaBoR ORGANIZATION. The Emergency Committee opened its 
meeting in London. London Times, Apr. 21, 1942, p.2. Meetings closed April 24. 
B. I. N., May 2, 1942, p. 397. 


21 Butearta—Japan. Signed trade agreement at Sofia. N.Y. Times, April 22, 1942, 
p. 6. 


21 PaTENTS. President Roosevelt ordered the Alien Property Custodian to seize all 
patents controlled or owned by nations at war with the United States. N. Y. 
Times, Apr. 22, 1942, p. 1. 


22 ARGENTINA—UNITED States. Announced establishment at Buenos Aires, in ac- 
cordance with Art. 12 of the trade agreement which became provisionally effective 
Nov. 15, 1941, of a mixed commission to study the operation of the agreement and 
to make recommendations relating thereto, etc. D.S. B., April 25, 1942, p. 373. 


23. France (Vichy)—Sourn Arrica. Diplomatic relations were broken off by the 
Union of South Africa. N.Y. Times, Apr. 24, 1942, p. 8; London Times, Apr. 24, 
1942, p. 4. 


23-24 Peru—Unirep Srares. Agreement by exchange of notes at Washington, by which 
Peru undertakes mobilization of its national resources to produce war materials 
for the United States. N.Y. Times, Apr. 24, 1942, p. 11. Texts: D. S. B., Apr. 
25, 1942, pp. 366-368. Announced April 24 conclusion of an agreement by which 
the United States will purchase yearly 200,000 bales of Peruvian cotton during 
the war. N. Y. Times, Apr. 25, 1942, p. 11. 


24 Great Brirain—SweEpEN. Sweden protested to Great Britain against alleged sur- 
reptitious arming by British officials in Sweden of Norwegian merchantmen which 
attempted to run the German blockade of the Skagerrak from Gothenburg on 
April 1. London Times, Apr. 25, 1942, p. 3. 


| 
13 
a 


THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


25 Cxuina—Ecypt. Announced agreement for exchange of Ministers. N. Y. Times, 
Apr. 26, 1942, p. 11. 


27 SLovAKIAN Recoenition. Granted by France (Vichy). N. Y. Times, Apr. 28, 
1942, p. 3. 


27 Soviet Russia. Broadcast a note sent to the Powers, charging the German Govern- 
ment with ‘‘a premeditated policy” of atrocities in Russia. B.J.N., May 2, 1942, 
p. 410. 


29 CanaDA—UNnITEpD States. Signed extradition treaty at Washington. D. S. B., 
May 2, 1942, p. 387. Text: Cong. Record (daily), May 11, 1942, pp. 4194-4195. 


29 Cupa—FRANCE (Free). Cuba granted de facto recognition of Free French control 
over five French territories. N.Y. Times, Apr. 30, 1942, p. 5. 


May, 1942 


2 IRAN—UNITED SrateEs. President Roosevelt announced lend-lease aid would be 
extended to Iran. N.Y. Times, May 3, 1942, p. 1; D. S. B., May 2, 1942, p. 383. 
2 IrRaAQ—UNITED Srates. President Roosevelt announced lend-lease aid would be 


extended to Iraq. N.Y. Times, May 3, 1942, p. 1; D. S. B., May 2, 1942, p. 383. 


2-9 Pan American Cuitp Concress. 8th Congress met at Washington. United 
States personnel: D. S. B., May 2, 1942, p. 386. Text of President Roosevelt's 
message: D. S. B., May 9, 1942, p. 405. Text of Final Act: P. A. U. Congress and 
Conference Series, No. 37. 


4 IraQ—Unitep States. First Minister from Iraq presented his credentials to Presi- 
dent Roosevelt. N.Y. Times, May 5, 1942, p. 6; D. S. B., May 9, 1942, p. 403. 


4-13 Mapaaascar. British armed forces occupied the island May 4. United States 
Department of State announced its approval and promised United States assist- 
ance if necessary. Text of announcement: N. Y. Times, May 5, 1942, pp. 1, 8; 
D. S. B., May 9, 1942, p. 391; London Times, May 6, 1942, p. 4. United States 
note was rejected May 5 by the Vichy government. WN. Y. Times, May 6, 1942, 
p. 1. British Foreign Office announced May 13 that the Free French National 
Committee would assist in the administration of the islands. N.Y. Times, May 
14, 1942, p. 6. 


7 Brazit—Unitep States. Signed naval mission agreement at Rio de Janeiro, 
replacing the agreement signed May 27, 1936. D.S.B., May 24, 1942, p. 481. 


‘f NETHERLANDS (in exile)—UNitTEp States. Dutch Legation at Washington raised 
to rank of anembassy. D.S. B., May 9, 1942, p. 402; N. Y. Times, May 8, 1942, 
p. 4. 


7 Pervu—Unirep Srates. Signed reciprocal trade agreement at Washington. N. Y. 
Times, May 8, 1942, p.10. Analysis of agreement: D. S. B., May 9, 1942, pp. 410- 
422. 


9-14 Martinique. United States note to Admiral Robert, French High Commissioner in 
the West Indies, outlined conditions whereby the French possessions would remain 
under French contro]. Text of Vichy version: N. Y. Times, May 17, 1942, p. 16. 
Text of Vichy version of the reply [of May 13]: N. Y. Times, May 17, 1942, 
p. 16. Announcement was made May 14 that immobilization of French warships 
had commenced. N. Y. Times, May 15, 1942, p. 1. 


11 Peru—Unitep Srates. President Prado addressed the United States Congress. 
Cong. Record (daily), May 11, 1942, pp. 4175-4176, 4208-4209. 
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12 Norway (in exile)—UnitEp States. Diplomatic representatives raised to rank of 
ambassador. N. Y. Times, May 13, 1942, p. 10; D. S. B., May 16, 1942, p. 438. 


13 Pore Pius XII. Appealed for peace in radio address. Excerpts: N. Y. Times, 
May 14, 1942, p. 6. 


14 Mexico—Axis Powers (3). Following the sinking of a Mexican ship, Mexico sent 
a note to all three Axis powers demanding guarantee of reparation by May 28. 
N. Y. Times, May 15, 1942, p. 5. 


14 PHILIPPINE IsLANDs (in exile). President Quezon established headquarters in Wash- 
ington. N.Y. Times, May 15, 1942, p. 5. 


15 Bui@arRiA—ItTaty. Signed agreement at Sofia for shipment of foodstuffs to Italy. 
N. Y. Times, May 16, 1942, p. 6. 


15 JAPAN—SOVIET Russia. Ratified agreement, signed Oct. 15, 1941 at Harbin, ending 
border dispute between Manchukuo and Outer Mongolia. N.Y. Times, May 16, 
1942, p. 8. 


15 Prizes oF War. Reported that German surface raiders took prizes to French ports 
although the prize courts remained in the Reich. N.Y. Times, May 16, 1942, p. 4. 


16 FrencH Inpo-Cu1na—JAPAN. Announced a working agreement for 1942 on eco- 
nomic relations. N.Y. Times, May 17, 1942, p. 21. 


INTERNATIONAL CONVENTIONS 


EvROPEAN COLONIES AND POSSESSIONS IN THE WESTERN HEMISPHERE. Havana, July 30, 
1940. 
Ratifications deposited: 
Chile. April 28, 1942. D.S. B., May 16, 1942, p. 441. 
Mexico. March 21, 1942. D.S.B., April 4, 1942, p. 309. 
Nicaragua. May 12, 1942. D.S. B., May 23, 1942, p. 481. 
Uruguay. March 26, 1942. D.S. B., April 4, 1942, p. 309. 


INTER-AMERICAN INDIAN INSTITUTE. Mexico City, Nov. 29, 1940. 
Ratification deposited: Nicaragua. March 10, 1942. D.S. B., March 28, 1942, p. 267. 


INTER-AMERICAN Rap1o CoMMUNICATIONS ARRANGEMENT. Revision. Santiago, Chile, 
Jan. 26, 1940. 
Text: Ex. Agr. Ser., No. 231. 
Entered into force: July 1, 1940. 


Powers oF ATTORNEY. Protocol. Washington, Feb. 17, 1940. 
Ratification deposited: United States. April 16, 1942. D.S. B., May 9, 1942, p. 422. 
Text: Cong. Record (daily), March 24, 1942, pp. 2951-2952. 


Prisoners oF War. Geneva, July 27, 1929. 
Adhesion: El Salvador. March 5, 1942. D.S. B., March 14, 1942, pp. 233-234. 


Rapvio ComMunicaTIONS REGULATIONS AND Protocot. Revision. Cairo, April 8, 1938. 
Application to: French Colonies (by Vichy Government). [Oct. 1941] D. S. B., April 11, 
1942, p. 330. 


Rep Cross. Geneva, July 27, 1929. 
Adhesion: El Salvador. March 5, 1942. D.S. B., March 14, 1942, pp. 233-234. 


Sanrrary Convention. Paris, June 21, 1926. 
Ratification deposited: Turkey (with reservation). Jan. 6, 1942. D.S. B., March 28, 
1942, p. 265. 
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TELECOMMUNICATIONS CONVENTION. Madrid, Dec. 9, 1932. 
A pplication to: French Colonies (by Vichy Government). [Oct. 1941] D. S. B., April 11, 
1942, p. 330. 


WILDLIFE PRESERVATION IN THE WESTERN HEMISPHERE. Washington, Oct. 12, 1940, 
Promulgation: United States. April 30, 1942. D.S. B., May 2, 1942, p. 387. 
Ratification: Peru. Dec. 31,1941. D.S.B., March 21, 1942, p. 248. 

Ratifications deposited: 
Dominican Republic. March 3, 1942. D.S. B., March 21, 1942, p, 248. 
Mexico. March 27, 1942. D.S. B., April 11, 1942, pp. 330-331. 

Came into force: April 30, 1942. 


Dorotuy R. Dart 


SUPREME COURT OF THE UNITED STATES 


Ex Parts Don AscAaNnio CoLonna ! 
ON MOTION FOR LEAVE TO FILE PETITION FOR WRITS OF PROHIBITION AND 
MANDAMUS 


Original. Decided January 5, 1942 


In view of § 7 (b) of the Trading with the Enemy Act and of the state of war existing between 
this country and Italy, an application to this court by the Italian Ambassador, praying 
for process looking to the release of a vessel and cargo owned by Italy from a libel pro- 
ceeding in a District Court, will not be entertained. 

Motion for leave to file denied. 

Per CuRIAM: 

Petitioner, the Royal Italian Ambassador, seeks leave to file in this court 
a petition for writs of prohibition and mandamus, directed to the United 
States District Court for the District of New Jersey. The basis of this 
application is petitioner’s allegation that a vessel and its cargo of oil, the 
subject of litigation in the District Court and now in its possession, are the 
property of the Italian Government and are entitled to the benefit of Italy’s 
sovereign immunity from suit. 

After the motion was filed, there occurred on December 11, 1941, the 
declaration that the United States is at war with Italy. Section 2 (b) of the 
Trading with the Enemy Act, 40 Stat. 411, defines ‘‘enemy”’ to include the 
government of any nation with which the United States is at war. Section 
7 (b) contains the following provision, 40 Stat. at 417: 

Nothing in this Act shall be deemed to authorize the prosecution of 
any suit or action at law or in equity in any court within the United 
States by an enemy or ally of enemy prior to the end of the war, except 
as provided in section ten hereof [which relates to patent, trademark and 
copyright suits] . . . And provided further, That an enemy or ally of 
enemy may defend by counsel any suit in equity or action at law which 
may be brought against him. 

This provision was inserted in the Act in the light of the principle, recognized 

by Congress and by this court, that war suspends the right of enemy plain- 

tiffs to prosecute actions in our courts. See S. Repts. Nos. 111 and 113, pp. 

21, 24, 65th Cong., Ist Sess.; Caperton v. Bowyer, 14 Wall. 216, 236; Hanger 

v. Abbott, 6 Wall. 532, 536-37, 539; Masterson v. Howard, 18 Wall. 99, 105; 

Porter v. Freudenberg, [1915] 1 K. B. 857, 866-80. In view of the statute 

and the opinions in the cases cited, the application will not be entertained. 

Cf. Rothbarth v. Herzfeld, 179 App. Div. 865, 867-69, 167 N. Y. S. 199, 

affirmed 223 N. Y. 578, 119 N. E. 1075. 

Motion for leave to file denied. 


Mr. Justice Roberts took no part in the decision of this application. 


1314 U.S. (Preliminary Print), p. 510. 
489 


| 


490 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


EIRE HIGH COURT 
(Before Hanna, J.) 
ZARINE v. OWNERS, etc. S.S. RAMAVA 
McEvoy & Ors. v. OwnERs, etc. 8.8. OrTo 
McEvoy and VELpI v. OwngRs, etc. 8.S. Prret and 8.8. Mau 
Ecxrert & Co. v. etc. 8.8. Everosa 
April 29, 30, and May 1 and 16, 1941! 


The Government of Eire having stated their opinion that the States of Latvia and Estonia 
were not under the sovereign independent authority of the Union of Soviet Socialist Re- 
publics, the court must treat as nullities the various transactions and documents alleged 
oe have culminated in the alleged sovereignty and purporting to pass the property in the 
ships. 

Inasmuch as the sovereignty of the U.S.S.R. over Latvia and Estonia had not been estab- 
lished, the vessels were not the property of the U.S.S.R., and the orders given by radio tele- 
gram to the various masters must be treated as having been without eae! authority and the 
certificates of delivery given upon such orders of no legal effect. 

The vessels had, as a fact, never at any time been in the physical possession of the Latvian 
and Estonian Governments or of the U.S.S.R., or their agents, and had remained at all rel- 
evant times in the possession of the masters on behalf of the respective private owners of the 


ships. 

The immunity for State vessels under public international law does not apply to vessels 
per are used for private trading purposes, but only to such vessels as are publicis usibus 

estinata. 

The immunity for State vessels other than those publicis usibus destinata has been granted 
only when the vessels are either owned or in the physical possession of the sovereign claiming 
the immunity. 

The various motions of the U.S.S.R. dismissed with costs. 


Hanna, J., said that in the consideration of the questions which arose in 
this case there had to be considered, first, the movements of the ships prior to 
their arrival in the ports of Eire; secondly, the political developments in 
Estonia and Latvia in relation to the Union of Soviet Socialist Republics, 
and, thirdly, the actions of the masters of the various ships after arrival in 
the ports of Eire. 

The 8.8. Otto belonged to a number of citizens of Estonia as part owners 
and was registered at the Port of Taillin, Estonia. According to the official 
list of Estonian ships, issued on the 7th February, 1940, by the Marine De- 
partment of the Estonian Ministry of Commerce, she had sailed under the 
national flag of the Estonian Republic. She had been a privately-owned 
merchant vessel engaged in commerce. On the 29th June, 1940, she had left 
Milford Haven under a trip charter party for Swansea, arriving there on the 


1 LXXV Irish Law Times Reports, 153. Reported by Kenneth Deale, Barrister-at-Law. 

(RePorTER’s Nore.—An appeal, taken by the Union of Soviet Socialist Republics, to the 
Supreme Court (Sullivan, C. J., Murnaghan, Meredith, Geoghegan and O’Byrne, JJ.) was, 
on July 3rd, 1941, unanimously dismissed with costs. The Chief Justice intimated that a 
reply had been received to a question directed to the Minister for External Affairs stating 
that the Government did not recognize the Union of Soviet Socialist Republics as a sovereign 
independent State either de facto or de jure in Latvia or Estonia). 
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same day. She had left Swansea on the 2nd July, 1940, for St. John’s, New 
Brunswick, where she had arrived on the 20th July. She had left St. John’s 
some time later with a cargo of timber and had arrived in the port of Cork 
on the 14th August, 1940, where she now lay. The other two Estonian ships 
were the 8.8. Piret and the 8.8. Mall. They belonged to the Taillin Ship- 
ping Company of Estonia and had sailed under the Estonian flag, appearing 
in the official list of the Estonian ships, issued on the 7th February, 1940. 
She was registered in the port of Taillin. The 8.8. Piret on the 17th July, 
1940, had left Porto Padro, Cuba, on a trip charter party to Eire with a cargo 
of sugar. She had bunkered at Norfolk, U.S.A., and arrived in Dublin on 
the 12th August, where she was now. She was a privately-owned vessel 
engaged in commerce. The 8.8. Mall left St. John’s, New Brunswick, on 
the 24th July, 1940, with a cargo of timber for Waterford, where she had 
arrived on the 7th August, having called at no other port. 

The Steamship Ramava and the Steamship Everoja were Latvian ships and 
appeared in the official list of the Latvian ships issued on the 4th January, 
1940, by the Marine Department of the Latvian Ministry of Commerce, and 
the owners were Latvian citizens, the Ramava being owned by Karklius & 
Company, and the Everoja by F. Grauds. They were both registered as of 
the port of Riga and, like the other ships, were privately-owned vessels 
engaged in commerce. The Ramava had left Paris Boro on the 27th July, 
1940, via Halifax, proceeding on a trip charter party to Eire with a cargo of 
timber, arriving in the port of Dublin on the 10th August, 1940. The 
position of the Everoja was slightly different. The agents for that ship in 
America were Thor Eckert of New York, and on the 15th June, 1940, the 
owner, F. Grauds, had entered into an agreement with Thor Eckert & Co., 
giving the latter complete control and operation of the said Everoja for three 
months with an option of a further three months. On June 29th, 1940, the 
Everoja had left Santiago, Cuba, on a trip charter party with sugar for 
Dublin, where she had arrived on the 26th July, 1940, having called only at 
Norfolk, U.S.A., and Halifax for bunkering. In the meantime, on the 8th 
July, 1940, the owners had entered into a time charter of the ship to Thor 
Eckert, which charter was still in force and under which, at the termination 
of the voyage to Eire, the vessel was to return to the control of Thor Eckert 
& Company, who had supplied the bunkering and outgoings since her arrival 
in Dublin. 

While those Estonian and Latvian ships were at sea, as above set out, 
events had been happening in the Baltic States which required consideration. 
On the 16th June the U.S.S.R. with military force had occupied Estonia and 
Latvia, with the following results, alleged by the plaintiffs to have been 
brought about by military operations. 

His Lordship said that he would deal with Estonia first. On July 22nd, 
1940, the Duma of Estonia had passed the following declaration asking for 
admission to the U.S.S.R.: 
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Basing ourselves on the unanimously expressed will of the Estonian 
people the State Duma resolves to request the Supreme Council of the 
U.S.S.R. to admit the Estonia Soviet Socialistic Republic into the 
U.S.S.R. on the same basis as the Ukranian Soviet Socialistic Republic, 
the Russian Soviet and the other U.S.S.R.’s. Long live free Soviet 
Estonia! Long live the great Union of Soviet Socialistic Republics! 


On the 23rd July, 1940, the Duma had passed a formal declaration for the 
nationalization of all private property in Estonia, including marine trans- 
port. On the 27th July a decree had been issued by the Government of 
Estonia restricting the use of Estonian ships without permission and subject 
to heavy penalties. The text of the decree was contained in a radio telegram 
sent to Mr. Raymond Burke, the ships’ agent in Dublin, on the 31st July, 
as follows: 


Concerning ships represented by you flying Estonian colors, please 
take all steps available in telegraphing captains. Law of 27th July, 
1940, regarding restriction of ships utilization is mentioned following, 
namely: 

Article (1), All Estonian ships in waters abroad are forbidden any 
leaving port or entering port without permission of Estonian Gov- 
ernment; 

Article (2), Captains not obeying orders of Estonian Government are 
regarded traitors, whereby members of their families and near relatives 
are made responsible; 

Article (3), Ships are forbidden to enter United States or British ports 
without permission of Estonian Government. The criminal code is 
being supplemented by Article 81, as follows: 


“any captain leaving port abroad or entering port abroad without 
permission of Estonian Government will undergo penal servitude 
for life. This decree passes into law on publishing it.” 


This telegram had informed Mr. Burke that ships under his agency were 
being let on lease to Sovfracht and ‘‘ships outside the Baltic will immediately 
proceed to U.S.S.R. ports provided Sovfracht has not arranged otherwise.” 

On the 28th July, 1940, the Estonian Government had published a list of 
the shipping enterprises which had been nationalized. Mr. Burke, who was 
the shipping agent in Eire for the owners, had received a repeat of the tele- 
gram on the Ist August, in pursuance of a further decree of the Estonian 
Government. 

Following those declarations, on the 6th August the Supreme Soviet of the 
U.S.S.R. had incorporated the State of Estonia into the U.S.S.R. under the 
following decree: 


Having heard the declaration of the authorized Commission of the 
Estonian Duma, the Supreme Soviet of the U.S.S.R. resolves to grant 
the request of the Estonian Duma and to accept the Estonian Soviet 
Socialistic Republic into the U.S.S.R. on the status of a Union Soviet 
Socialistic Republic with equal rights. 
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It was claimed by the defendants, the U.S.S.R., that by reason of those 
official acts all Estonian ships had become the nationalized property of the 
U.S.S.R. On the other hand, the plaintiffs claimed that all the said pro- 
ceedings and decrees were illegal and ultra vires the powers of the Estonian 
Government according to the Constitution. (See affidavit of M. Saripera.) 

The events in Latvia after the military occupation of that State had been 
similar to those in Estonia. On the 21st July, 1940, the Latvian Parliament 
had passed a declaration for admission to the U.S.S.R. in terms similar to 
those used in Estonia. On the 27th July a radio telegram had been sent 
from the Ministry of Marine in Riga to the masters of the various ships in 
terms similar to that sent to Mr. Burke. On the 5th August, the Supreme 
Soviet of the U.S.S.R. had admitted Latvia into the U.S.S.R. by formal 
decree, couched in the usual phraseology, and, in consequence of those acts, 
it was claimed by the U.S.S.R. that all the Latvian ships had passed into their 
ownership. 

Therefore, the position claimed by the U.S.S.R. purported to be (though 
the court had not to decide the disputed constitutional question) that the 
States both of Latvia and Estonia had been in fact incorporated by the 
U.S.S.R. and that all nationalized property of the Latvian and Estonian 
States had become the nationalized property of the U.S.S.R. as the recog- 
nized present sovereign of those States. As had been already indicated, the 
validity of those acts was disputed as unconstitutional and illegal. He 
would refer later to the view of the Government of Eire—a view which was 
conclusive for the court. 

His Lordship then returned to the position of the ships and the attitude of 
the various parties with reference tothem. The four vessels, during the time 
of those political movements, had been on their way to ports in Eire. The 
U.S.S.R. operated their nationalized mercantile marine not through a de- 
partment, but through the Russian company known as the Sovfracht, Moscow, 
and in London through the Anglo-Soviet Shipping Company whose agents in 
Dublin were Messrs. Palgrave Murphy and Company. After the arrival 
of the various ships concerned in Eire, the several masters, on dates from the 
16th to the 20th August, each had signed a document entitled “Certificate 
of Delivery” to Palgrave Murphy and local agents in Cork and Waterford 
as agents for the Sovfracht, Moscow, who had purported to take each of the 
vessels under time charter. Some of those documents were incomplete in 
some respects and as no physical possession of the vessels had at any time 
been given to Palgrave Murphy or Sovfracht, or to a master and crew ap- 
pointed by the U.S.S.R., and as it was suggested that the captains were not at 
that time aware of the legal position and had signed those documents by 
reason of the threats contained in the radio telegram setting out the decree 
already referred to, his Lordship regarded them under the circumstances as 
merely a move which was supposed to strengthen the position of the Sov- 
fracht, Moscow, in a situation in which it had been anticipated that there 
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might be some difficulty in their making an effective claim to the vessels 
while lying in a neutral port and out of the physical possession of their 
agents. In view of the subsequent events, he did not think that those 
certificates of delivery could be effective legal substitutes for the actual 
physical control or possession which still remained in the masters and crews 
who held the ships on behalf of the private owners. No steps had been taken 
to execute any time-charters or to move the vessels from the ports of Eire, but 
after the happening of those events some person or persons representing the 
U.S.S.R. had claimed the right to take down the national flags of Latvia 
and Estonia and hoist the Russian flag. That had been resisted and, con- 
sequently, those actions were commenced by the parties named as trustees 
for the private owners. The particulars of the actions to be tried were as 
follows: 

A.—Record No. 1941, 48 P: The plaintiff in this action was his Excellency 
Charles Zarine, the accredited representative in Eire of the Government of 
Latvia, and by his claim he sought against the owners of and all persons 
interested in the Steamship Ramava of the port of Riga and now lying in the 
port of Dublin a declaration that by virtue of the powers vested in him as 
Consul-General by the Government of Latvia under the Constitution and 
laws of that Republic he was the trustee for the lawful owners of the said 
ship and he claimed also an injunction restraining any person from removing 
the Latvian flag and changing the nationality of the said ship. 

B.—Record No. 1941, 50 P: The plaintiff in this action was John McEvoy, 
who was the accredited representative in Eire of the Government of Estonia, 
being Vice-Consul in Eire of the Estonian Republic, and in his claim he 
sought against the owners and all persons interested in the Steamship Otto 
of the port of Purnes, Estonia, at present lying in the port of Cork, similar 
relief to that sought in the case of the Steamship Ramava. 

C.—Record No. 1941, 51 P: The plaintiffs in this case were John McEvoy 
and John Veldi; the said John McEvoy was the accredited representative in 
Eire of the Government of Estonia, being Vice-Consul in Eire for the said 
Republic, and he sought against the owners, and all persons interested in the 
Steamship Piret of Taillin, Estonia, at present lying in the port of Dublin 
and also against the owners and all persons interested in the Steamship 
Mall of Taillin, Estonia, and now lying in the port of Dublin, similar relief, 
save as regards the second named plaintiff, as is claimed in the case of the 
Ramava above mentioned; and the said second plaintiff, John Veldi, claimed 
as part owner of the Steamship Mall or in the alternative as legal representa- 
tive of the Taillin Shipping Company, Ltd., the managing owners of the 
said two above-mentioned ships. 

D.—Record Nos. 1940, 511 P and 624 P: These were two actions con- 
solidated by the order of the High Court of Justice (Admiralty) on the 15th 
November, 1940. The plaintiffs in this action were Thor Eckert and Com- 
pany (Incorporated) of New York, U.S.A., and they claimed against the 
owners and all persons interested in the Steamship Everoja of the port of 


| 
| 


JUDICIAL DECISIONS 495 


Riga in Latvia, and now lying in the port of Dublin, damages for breach of 
contract and for moneys payable by the defendants to the plaintiffs and also 
for a declaration that the plaintiffs were entitled to the sole control of the 
said ship. This ship had been arrested on the 7th August, 1940, and was 
still in custody in Dublin. 

In the first instance an appearance had been entered in the Everoja action, 
by the Anglo-Soviet Shipping Company of London, on behalf of F. Grauds, 
the owner, but subsequently their counsel in court had stated that they had 
withdrawn from the case. 

Following on that withdrawal, application had been made on behalf of the 
U.S.S.R. for liberty to enter an appearance (in these words) ‘“‘in order that 
the question as to the property in the Ramava may be decided by the High 
Court’”’ and to consolidate the action with the consolidated actions of the 
Everoja. That application had been granted. The U.S.S.R. had thereupon 
entered unconditional appearances, but subsequently on application to the 
court the appearances had been amended by adding the words ‘ without 
prejudice to their rights.’””’ Subsequent to that amendment of appearance, 
the U.S.8S.R. on the 21st February, 1941, had applied to the court by the 
notice of motion now under consideration to have the several plenary sum- 
monses and proceedings in the said actions set aside on the ground that the 
said Latvian and Estonian ships referred to in the said notice were the 
property of the U.S.S.R., which was a recognized foreign independent 
Sovereign State. 

The submissions on behalf of the U.S.S.R. were: 

(1) That the claim to the ships was made by an independent sovereign 
State and that the court could not deal with the matter save with the consent 
of that sovereign State. 

(2) That the immunity existed for all ships in the ownership of the sov- 
ereign State, whether used for public purposes or for commerce. 

(3) That the immunity applied to ships in which the sovereign State 
claimed an interest, whether in the ownership or possession of the sovereign 
State or not. 

The submissions on behalf of the plaintiff were: 

(1) That the Union of Soviet Socialist Republics was not a sovereign in- 
dependent government as regards Estonia and Latvia and that the property 
in the ships had not passed to the U.S.S.R. 

(2) That the U.S.S.R. at no time had actual possession of those ships, 
which was a necessary condition. 

(3) That the ships were not used for public purposes, but were ordinary 
trading vessels arriving with cargoes to neutral ports. 

(4) That there had been a submission by the U.S.S.R. to the jurisdiction 
of the court. 

(b) That the decrees relied upon by the U.S.S.R. had no extraterritorial 
effect. 


It was admitted that the U.S.S.R. was an independent sovereign State 
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within its former Russian territory. It was denied that the U.S.S.R. was or 
had been recognized as a sovereign independent authority over Latvia and 
Estonia and it was also denied that the declarations and resolutions passed 
by the respective Parliaments and acted upon by the Supreme Soviet of the 
U.S.S.R. were of any legal effect to vest the private property in those ships 
in the U.S.8.R., or otherwise. It had been submitted that those documents 
were no more than an ineffective paper title forced from the Governments of 
Latvia and Estonia by an aggressor nation. Therefore, the questions to be 
considered were, whether the immunity claimed in the notices of motion 
could be established and based upon the following propositions: 

(1) Whether the court could accept the U.S.S.R. as officially recognized by 
the Government of Eire as an independent sovereign authority over Latvia 
and Estonia. That question could not be decided by the court, but the 
answer to be given to it by the Government of Eire was of relevant impor- 
tance as to whether there had passed any ownership in the vessels, apart 
from possession. 

(2) Whether a sovereign State which had not established legal ownership 
or actual physical possession of the vessels in the said sovereign State or in its 
agents was entitled to immunity on a bare assertion of a claim to the said 
vessels while in neutral waters. 

(3) Whether the immunity claimed could extend to vessels belonging to a 
sovereign State, which were ordinary trading vessels engaged in commerce. 

In dealing with question 1, Whether the U.S.S.R. could be recognized by 
the court as an independent sovereign authority over the States of Latvia 
and Estonia, his Lordship had followed the recognized practice and sub- 
mitted (through the Master of the High Court) the decision of that question 
to the Government of Eire. On the 5th May, 1941, the answer given by the 
Minister of External Affairs was that the Government of Eire did not offi- 
cially recognize the Government of the Union of Soviet Socialist Republics as 
a sovereign Government of the Republics of Latvia and Estonia. 

Apart from question one, the other questions were of public international 
law, and not, in the strict sense, questions of domestic law. In the con- 
sideration of those, the court was entitled not only to regard cases decided 
by competent courts, but also the opinions and writings of eminent judges 
and jurists on public international law. In the courts of Eire they were not 
bound by any decision of the British courts since 1922. They must consider 
the trend of public international law generally with reference to any par- 
ticular topic, while giving due weight to any views expressed in Great Britain 
or in the United States or any other important country. 

In The Parlement Belge, 5 P. D. 197, 218, at page 205, Brett, L.J., took the 
test of the specific public international law to be ‘‘that all nations have 
agreed that it shall be so.’ In other words, whether it was so by the law of 
nations; or (as Lord Wright put it in the 8.S. Christina, page 502) that ‘‘the 
rule of public international law is one accepted among the community of 
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nations;”’ or (as had been stated in another case) ‘‘almost unanimously 
accepted by the community of nations.”’ On that principle they had to test 
the various propositions. 

There was no difficulty as to warships, as all nations had agreed that at all 
times they were to be free from arrest, detention or foreign jurisdiction. A 
similar principle had been applied to what were called public ships—for 
example, hospital ships, supply ships, and such like. In the consideration of 
the cases on that subject it would be found, in his Lordship’s opinion, that 
where immunity had been granted the vessel in question had been either 
in the actual physical possession of the State that was impleaded in the 
action or the ownership was admitted. In some cases where immunity 
might be claimed, it seemed to be the opinion of some of the judges that be- 
fore immunity was granted the title of the sovereign must have been estab- 
lished (see Vavasseur v. Krupp, 9 Ch. D. 351, and Haile Selassie v. Cable & 
Wireless Ltd., [1938] Ch. 839). 

The leading case on general immunity, was The Exchange, 7 Cranch 147, 
in which Marshall, Chief Justice of the Supreme Court of the United States, 
gave a judgment that was referred to frequently. He said: 


The vessel owned by citizens of Maryland was in 1810 captured by a 
French warship, armed, and taken into French service. The capture 
was made under one of the decrees of Napoleon during the war between 
Great Britain and France. The following year the Exchange, converted 
into a French national war craft under the name of the Balaon, manned 
by a French crew and commanded by a French captain, put into the 
port of Philadelphia for repairs of injuries sustained in stress of weather. 
The former owners arrested the ship, alleging that the capture was 
illegal and demanding their property. 


Marshall, C.J., held that the question of the title to a ship having the charac- 
ter of a man-of-war was not justiciable in the courts of another country. He 
confined his decision to ships of war, as it was an armed vessel of France, 
rightfully in the port of Philadelphia and while there under the protection of 
the American Government. 

But the more modern cases must be analyzed. In The Parlement Belge 
(supra), Esher, L.J., at page 203, had based his opinion on the fact that the 
ship in question had been in the possession, control and employ of the King 
of the Belgians and that it had been a public vessel carrying the Royal 
pennant and officered by men of the Royal Belgian Navy, commissioned by 
the King of the Belgians. That was obviously a public vessel owned by the 
State. The next case had been The Broadmayne, [1916] P. 64. That was a 
ship requisitioned by the British Government and carrying oil for the navy. 
It had been in a collision—in respect of which salvage had been claimed 
against the Crown. It had been in the possession of the Crown, having been 
requisitioned; and, as Swinfen Eady, L.J., said at page 69: “A ship which is 
requisitioned by the Crown is as free from arrest as a King’s ship-of-war.”’ 
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The only Irish case was The Eolo, [1918] 2 I. R. 78, where a salvage claim 
had been made against a ship which, though privately-owned, had at the 
time been under the order of a sovereign State by requisition, the Italian 
Ministry of Marine having requisitioned it to carry munitions of war and it 
had been manned with Italian naval gunners. That vessel had admittedly 
been in the possession of the King of Italy. In the case of The Gagara, 
[1919] P. 95, the ship had been claimed by former owners, a Russian com- 
pany, against the Estonian Government. She had been seized as a prize of 
war by the Estonian Government and, by them, registered at Reval as of 
Estonian nationality and owned by the Republic and renamed the Karak. 
She had sailed with the Estonian master and crew appointed by the Estonian 
Government, with a cargo shipped by the Government to their representa- 
tive in London, where she was arrested by the owners. That was another 
case of actual ownership and possession. In The Porto Alexandre, [1920] 
P. 30, she had been salved by Liverpool tugs. She had been formerly a 
German-owned ship named the S.S8. Ingbert, but she had been adjudged a 
ship of the Portuguese Government by the Portuguese Prize Court. She 
had been requisitioned by the Portuguese Government and employed in an 
ordinary trading voyage, earning freights for the Portuguese Government 
when she was arrested. In that case which was, in some respects, like the 
present, it having been a trading vessel, she had been in the ownership and 
possession of the Portuguese Government. In the case of The Jupiter, 
[1924] P. 236, the vessel had been owned by the plaintiffs, whose head office 
had been in Petrograd and their trading centre in Odessa, but from 1919 they 
had traded from Marseilles. She had been in Dartmouth with a master and 
crew paid by the owners, but in 1924 the master had handed over the ship to 
the trade organization of the Soviet Republic, who had issued fresh registra- 
tion for the vessel. The owners had issued a writ in rem against the ship 
whilst in Dartmouth and the U.S.S.R. had intervened. Now, in the present 
case, at the time the question was raised, the ship had undoubtedly been in 
the possession of the agents of the U.S.S8.R., and Hill, J., in giving his judg- 
ment said: ‘‘I am not deciding whether I should be bound by the assertion of 
the Government of the Union in respect of a vessel which was not Russian 
as, for instance, if the Jupiter had acquired a French registry.’’? That latter 
remark bore on the question that a mere assertion or claim without possession 
might not be sufficient to establish the immunity. 

In the case of Compania Naviera Vascongada »v. S.S. Cristina, [1938] 
A. C. 485, the ship had belonged to a Spanish company. It had been regis- 
tered in Bilbao and at the time of the action lay in Cardiff. While she had 
been at sea a decree had been made by the Spanish Government requisition- 
ing all vessels registered at Bilbao. The Spanish Consul had taken posses- 
sion of the ship and dismissed the master and crew. That had left the 
defendants, the Spanish Government, in actual physical possession; and, 
that being so, it had been held that the Spanish Government could not be 
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impleaded in a British court. The last case in point of date was The Arant- 
zazu Mendi, [1939] A. C. 256. The ship had been registered at Bilbao and 
in 1937 requisitioned by the Government of the Republic of Spain while she 
was at sea. When she had arrived in the Thames the owners had issued a 
writ in rem. In 1938 she had been requisitioned by the National Govern- 
ment of Spain and held for the National Government by the master and 
owners as their agents. The Republican Government had issued a writ 
making the ship a defendant and arrested her. The National Government 
had intervened under protest and it was held that as the National Govern- 
ment was a foreign sovereign State it could not be impleaded. In that case 
the vessel had been in the possession of a sovereign State. The case of Haile 
Selassie v. Cable & Wireless Ltd., [1938] Ch. 839, was not a shipping case, 
but a claim in respect of monies due by the defendants under a contract with 
the plaintiff with reference to the radio telegraph station at Addis Ababa. 
It had been pleaded that the cause of action was vested in the King of Italy 
by reason of his conquest of the Empire of Ethiopia. Bennett, J., held that 
the proceedings should be stayed as the claim to the monies had been made 
by the King of Italy. That decision was reversed on appeal and Sir Wilfrid 
Greene, M.R., in giving the judgment of the court, stated the principle as 
follows: 


Where it is either admitted or proved that the property to which the 
claim is made either belongs to or is in the possession of a foreign sov- 
ereign or his agent, the principle will apply, but where the property, 
which is not proved or admitted to belong to or to be in the possession 
of a foreign sovereign or his agent, is in the possession of a third person 
and the plaintiff claims it from that third person and the issue in the 
action is whether or not the property belongs to the plaintiff or to the 
foreign sovereign, the very question to be decided is one which requires 
to be answered in favor of the sovereign’s title before it can be asserted 
that the title is being questioned. 


He cited with approval the views of Lord Atkin and Lord Wright in the 
Cristina as to the distinction to be drawn between ‘‘a claim brought by a 
foreign State” (Lord Atkin’s phrase) or ‘‘bare assertion’? (Lord Wright’s 
phrase) and the proprietary title or possession, proved or admitted. At 
page 848 he said that the court respectfully agreed with the view of Lord 
Maugham in the Cristina, where he said: 


There is, I think, neither principle nor authority binding this house 
to support the view that a mere claim by a Government would be suffi- 
cient to bar the jurisdiction of the court, except in such cases as ships of 
war or other notoriously public vessels or other public property be- 
longing to the State. 


_Those cases satisfied him (Hanna, J.) that in public international law 
either ownership or possession must be established as a basis for the im- 
munity claimed. 
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The second question was whether it was a universal rule or usage of public 
international law to extend the privilege of immunity to ships owned by the 
State when engaged in ordinary trade. To establish such an international 
law would require almost universal acceptance. In his Lordship’s judgment 
the decision in The Parlement Belge (5 P. D. 197) could not be taken as a 
decision upon that point. Although the vessel had carried passengers and 
some freight, her main employment had been the carriage of Belgian mails, 
and she had undoubtedly been owned by the King of the Belgians, and the 
protest to the jurisdiction had been taken by Her Majesty’s Attorney-Gen- 
eral. When the case was heard before Sir Robert Phillimore (reported in 
4 P. D. 129) he held that “‘a packet conveying mails and carrying commerce 
does not, notwithstanding that she belongs to the Sovereign of a foreign 
State and is officered by officers commissioned by him, come within the 
category of vessels which are exempt from process of law.”’ 

He had followed his own decision in The Charkieh, L. R. 4 Ad. and Ece. 59. 
His decision in The Parlement Belge was reversed by the Court of Appeal, but 
on the net ground that, by reason of the carriage of mails and belonging to the 
sovereign of a foreign State and in the hands of his officers, it was a ship 
destined to public use. It was not a decision in favor of ordinary trading 
vessels owned by a State. He (Hanna, J.) regarded the principles laid down 
in The Charkieh case as fundamental and could not find that that decision 
had been expressly overruled. She had been a vessel belonging to the 
Khedive sent with a cargo to Great Britain, when a collision took place in the 
Thames. In the head note it was stated: 


If a sovereign assumes the character of a trader and sends a vessel be- 
longing to him to this country to trade here, he must be considered to 
have waived any privilege which might otherwise attach to the vessel as 
the property of a Sovereign. 


At page 99 Sir Robert Phillimore said: ‘‘ Assuming again that the Khedive 
has the status which entitles him to the privilege claimed, has he by his 
conduct waived or forfeited that privilege?”’ 

In the case of The Swift (1 Dods. 320), Lord Stowell had to consider 
whether the King was bound by the Navigation Acts and, after stating some 
of the difficulties attending the solution of the question, he said: 


The utmost that I can venture to admit is that if the King trades as 
some sovereigns do, he might fall within the operation of these statutes. 
Some sovereigns have the monopoly of certain commodities in which 
they traffic on the ordinary principles that other traders traffic, and if the 
King of England so possessed or exercised any monopoly, I am not 
prepared to say that he must not conform his traffic to the general rules 
by which all trade is regulated. 


After pointing out that in the opinion of Lord Stowell any sovereign 
privilege had been waived and after stating that the vessel was employed for 
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the ordinary purposes of trading and was one of a commercial fleet, Sir 
Robert Phillimore proceeded: 


No principle of international law and no decided case and no dictum 
of jurists of which I am aware has gone as far as to authorize a sovereign 
prince to assume the character of a trader when it is for his benefit and 
when he incurs the obligation of a private subject to throw off his dis- 
guise and appear as a sovereign to the injury of the private person. 


In the argument in that case Clarkson, K.C., cited Twiss on The Law of 
Nations (Volume 1, Section 205) as an authority for the proposition that if a 
sovereign elected to come to this country as a trader or to send a vessel to 
trade here, he could not claim the privileges and immunities which the comity 
of nations would otherwise have accorded to him in his character as sov- 
ereign. 

His Lordship now turned to the writings on public international law of 
distinguished jurists with reference to the development of a restrictive opin- 
ion upon the question of immunity of those trading ships. In the Journal 
of Comparative Legislation, Vol. 6, at page 272, C. R. Dunlop, K.C., wrote as 
follows: 


The question of the immunity of ships owned by a State from the 
jurisdiction or liabilities to which private owned ships are subject and 
whether such immunity ought to be abolished or modified has become 
one of great importance. Before the Great War, state-owned ships 
were mostly confined to warships and ships employed solely in the 
public service of the State; but during and since the war States, recog- 
nizing the national service which ships other than ships of war render or 
are capable of rendering in time of war or peace, have come to own and 
employ ships for a greater variety of public purposes and also for ordi- 
nary commercial purposes. During the war the British Government 
acquired by building or purchase a large fleet of merchant ships and so 
did the Government of the United States, acting through and in the 
name of the United States Shipping Board. Other States also became 
owners of merchant ships ceded to allied Governments by Germany 
under the provisions of the Treaty of Versailles. The Government of 
the Union of Socialist Republics in Russia maintains its claim to be 
owners of the ships of the Russian commercial fleet nationalized by a 
decree dated January 26th, 1918. 


Mr. Dunlop, after critical examination of some of the topics, ended as 
follows, at page 277: 


It is a possible view that the English courts have carried the doctrine 
of international comity too far and ought not to have extended it to 
cases of ships employed in commercial work. In 1873, Sir Robert 
Phillimore expressed the opinion that a sovereign may, by assuming the 
character of a trader waive in respect of such trading the privilege which 
he enjoys generally as a sovereign and there is high authority in the 
American courts to the same effect. 


In the Law Quarterly Review, Volume 42, at pages 25 and 308, the question 
he (Hanna, J.) was considering had been dealt with by M. Louis Franc, the 


| 
vn 


502 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


President of the International Maritime Committee. He dealt, at page 33, 
with the history of the development of public international law and the 
subject of the immunity of private ships owned by the State, as follows: 


One of the legacies of the Great War has been the enormous develop- 
ment of the State-owned commercial marine. The United States, 
Australia, Canada and several continental nations had been building 
or buying ships during the strenuous times of submarine warfare. 
When peace came, these ships were brought into the ordinary trade and 
in the legal field they have given rise to a good deal of controversy and 
litigation. The International Maritime Committee was requested from 
all sides to have the matter considered from the broader point of view 
of commerce and equity. This was done. At the Conference of Lon- 
don, 1922, it was unanimously agreed that if government or corporation 
formed by them chose to navigate and trade as ship owners they ought 
to do it under the common law and submit to the same legal remedies 
and actions as any other shipowner. The Conference of Gothenburg, 
1923, brought the general principles agreed upon in London under the 
form of an international convention and passed them on the first read- 
ing. The Conference in Genoa in 1925 approved of them in the second 
reading and has accepted amendments which were in accordance with 
the resolutions passed at the last Imperial Economic Conference. The 
position at which the draft convention aims is simply that State-owned 
ships and cargoes will be subject to the common law as to legal actions 
and remedies. When such ships are employed in ordinary commercial 
trade, carrying passengers or cargo, they will thus run the risk of arrest 
in foreign ports and submit to foreign jurisdiction just as any other 
trading vessel. However, ships of war, State yachts, survey vessels, 
hospital ships and other vessels owned or operated by the State and 
employed in other than commercial work and State-owned cargo carried 
only for the purposes of governmental and non-commercial work, and 
vessels owned or operated by the State will not be liable to arrest and 
can only be sued before the courts of the nation whose flag they fly. 


At page 308 in his second article, M. Louis Franc described how the draft 
convention had been provisionally accepted by the following nations: Great 
Britain, France, Germany, Italy, Japan, Spain, the Netherlands, Sweden, 
Denmark, Norway, Poland, Estonia, Hungary, Moscow, Rumania, Serbo- 
Croatia, Slovenia and Belgium. At the diplomatic conference in Brussels in 
1926, when the convention had been adopted, the United States had in- 
formed them that they had already given effect to the wish for uniformity in 
the laws relating to State-owned ships, by the Public Vessels Act of 1925; 
and under the circumstances the United States did not think it necessary to 
attend the session. The full consideration and discussion of the topic of 
immunity of ships was set out in this article of the learned President, the 
only limitation being in reference to the power of any State to suspend the 
application of the convention in time of war, thus enabling a belligerent 
State to be protected against the danger of having to give up the immunity 
with reference to their property. 

In Oppenheim’s International Law, in note 3, at page 670, on this topic the 
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learned author said: ‘“‘The convention has been signed by Germany, Italy, 
Holland, Belgium, Chile, Estonia, Hungary and Poland and is in force in 
these countries. It has been signed by Great Britain but has not been 
ratified.” 

In Hall’s International Law (1924 edition) the learned author said in the 
note at page 249: 

Article 281 of the Treaty of Versailles and Article 233 of the Treaty 
of St. Germain-en-Laye provided that if the German and Austrian 
Governments engaged in international trade, they shall, in respect 
thereof, have or be deemed to have, no rights, privileges or immunities 
of sovereignty. On general principles of justice, it would appear that 
when a State engages in international trade its vessels so employed 
should be subject to the same treatment as private vessels in foreign 
ports and there is a growing consensus of opinion in this direction which 
manifested itself at the London Conference of the International Mari- 
time Committee in October, 1922. 

In Cheshire’s Private International Law (1938, page 95) he says: 

Recently it has been widely recognized that ships engaged in com- 
merce ought not to be immune from jurisdiction and by the immunity of 
States (Ships) Convention concluded in Brussels in 1926 and amended 
by a Protocol of May 24th, 1934, it was agreed that commercial vessels 
and cargoes belonging to States should be justiciable to the same extent 
as if privately owned, and that even non-commercial ships owned by a 
Government should be subject to the jurisdiction of the national though 
not of foreign courts. 

His Lordship’s opinion with reference to the judgments in The Cristina 
was that they fell short of establishing the immunity for State ships engaged 
in commercial trade. Lord Atkin reserved the point and decided on the 
ground that The Cristina had been in the actual possession of the foreign 
sovereign (page 492). Lord Thankerton decided on the ground that the 
ship had been destined to public use for the purpose of the prosecution of the 
civil war in Spain and, at page 496, had held himself free to consider the 
decision in The Porto Alexandre, pointing out that no inquiry had been made 
as to whether such exemption had been generally agreed to by the nations 
and he had said: “It must be common knowledge that they have not so 
agreed.”” Lord MacMillan said, at page 498: 

I confess I should hesitate to lay down that it is part of the law of 
England that an ordinary foreign trading vessel is immune from civil 
process within this realm by reason merely of the fact that it is owned 
by a foreign State, for such a principle must be an importation from 
international law and there is no proved consensus of international 
opinion or practice to this effect. 

Lord Wright had taken a somewhat opposite view and said that ‘‘as at 
present advised, I am of opinion that this decision of the United States 
Supreme Court and of the Court of Appeal correctly states the English law 
on this point.”” Lord Maugham, in a strong judgment, had been definitely 
against the immunity (see page 521). 
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Having given consideration to the cases and to the opinions of authorities 
upon public international law, his Lordship (Hanna, J.) came to the decision 
that there was now no rule or usage of public international law granting 
immunity from process to State-owned trading vessels. 

Finally, on the claim of the U.S.S.R. to immunity, it had been submitted 
(and his Lordship thought with some force) that as such a claim, where exist- 
ing in public international law, was based upon the comity of nations, the 
U.S.S.R. was not entitled to it in any event as that Government did not 
concede it to other nations (see Lord Maugham’s judgment in The Cristina, 
page 523). 

Accordingly, the conclusions his Lordship had come to were as follows: 

(1) That the Government of Eire, having stated their opinion that the 
States of Latvia and Estonia were not under the sovereign independent 
authority of the Union of Soviet Socialist Republics, the court must treat as 
nullities the various transactions and documents alleged to have culminated 
in the alleged sovereignty and purporting to pass the property in those ships. 

(2) Inasmuch as the sovereignty of the U.S.S.R. over Latvia and Estonia 
had not been established the vessels were not the property of the U.S.S.R. 
and the orders given by radio telegram to the various masters must be treated 
as having been without legal authority and the certificates of delivery given 
upon such orders of no legal effect. 

(3) That as a fact the vessels had never at any time been in the physical 
possession of the Latvian and Estonian Governments or of the U.S.S.R. or 
their agents and had remained at all relevant times in the possession of the 
masters on behalf of the respective private owners of the ships. 

(4) That the immunity for State vessels under public international law 
did not apply to those vessels which were used for private trading purposes 
but only to such vessels as were publicis usibus destinata. 

(5) That the immunity for State vessels other than those publicis usibus 
destinata had been granted only when the vessels were either owned or in the 
physical possession of the sovereign claiming the immunity. 

For those reasons his Lordship dismissed the various motions by the 
U.S.S.R. with costs. 
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EstTATE oF Epwarp N. BreitunG v. UNITED STATES 


In the matter of a claim, predicated upon the alleged illegal detention of the S.S. Seguranca 
by British authorities in 1915, submitted to the Honorable D. Lawrence Groner as 
Arbitrator under a special agreement between the Department of State and Counsel 
for the Executor of the estate 


Decision rendered at Washington, D. C., September 27, 1939 * 


On June 23, 1939 . . . [there was] submitted to me as Arbitrator a claim 
against the United States on behalf of the Estate of Edward N. Breitung, 
predicated upon the alleged illegal detention in 1915 of the American §.S. 
Seguranca by British authorities. The submission stipulated that the 
decision should be rendered on the basis of certain written pleadings and 
evidence described as follows: 


For the Claimant— 

Memorial, and evidence listed on sheet attached hereto.t 

Reply, and evidence attached thereto. 

Additional documents as follows: 
Memorandum of June 30, 1933. 
Memorandum of January 11, 1934, and evidence attached thereto. 
Letter of October 26, 1934. 
Memorandum of March 13, 1935. 


For the United States— 
Answer, and evidence attached thereto. 
Reply Brief, and evidence attached thereto. 
Memorandum of May 31, 1939. 


All of the papers enumerated above were duly delivered to me, and all have 
been read and have received my careful consideration. 

The liability of the United States, if any, grows out of an “Executive 
Agreement” between the United States and Great Britain for the disposal of 
certain pecuniary claims resulting from incidents occurring during the 
World War.! Section 2 of Article I provides as follows: 


(2) That neither will present any diplomatic claim or request in- 
ternational arbitration on behalf of any national alleging loss or damage 
through the war measures adopted by the other, any such national to be 
referred for remedy to the appropriate judicial or administrative tri- 
bunal of the Government against which the claim is alleged to lie, and 
the decision of such tribunal or of the appellate tribunal, if any, to be 


* Text of decision furnished by the Department of State-——Eb. 
t The list included a number of documents relating to the ship, the log, and some affidavits. 
1 For text, see note in this JourNAL, Vol. 21 (1927), p. 542.—Eb. 
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regarded as the final settlement of such claim, it being understood that 
each Government will use its best endeavors to secure to the nationals of 
the other the same rights and remedies as may be enjoyed by its own 
nationals in similar circumstances, and that His Majesty’s Government 
in Great Britain agrees that fullest access to British Prize Courts shall 
remain open to claimants subject to the right of the British authorities 
to plead any defences that may be legally open to them. 


In Article II there is a recital of the consideration moving the United States 
to make the arrangement, which reads in part as follows: 


The Government of the United States realizes that by the terms of the 
agreement His Majesty’s Government waive their right to receive a net 
cash payment on account of certain claims recognized by the United 
States as just and proper, and also their right to press certain other 
claims, liability for which has not been formally admitted by this Gov- 
ernment, but which involve considerable amounts. I desire to record 
the fact that the Government of the United States will regard the net 
amount saved to it through the above-mentioned waiver by His Maj- 
esty’s Government of outstanding claims against the Government of the 
United States as intended for the satisfaction of those claims of Ameri- 
can nationals falling within the scope of paragraph (2) of Article I of the 
agreement, which the Government of the United States regards as 
meritorious and in which the claimants have exhausted their legal 
remedies in British courts, in which no legal remedy is open to them, or 
in respect of which for other reasons the equitable construction of the 
present agreement calls for a settlement. 


No relief in connection with the detention of the Seguranca has been 
sought in the British courts. Hence, a decision favorable to claimant would 
depend upon a finding that the claim is meritorious and (1) that no remedy 
is provided in the British courts, or (2) that ‘“‘for other reasons”’ the equita- 
ble construction of the agreement imposes on the United States a duty of 
payment. 

The position of the United States in this arbitration is that the claim must 
be denied because a fair construction of all the evidence compels the conclu- 
sion that it is not within any one or more of the conditions on which the 
United States have undertaken to satisfy claims of American citizens against 
Great Britain. 

The position of the claimant is that the claim is meritorious and that 
resort to proceedings in British courts would be wholly bootless, would in- 
volve large expense, and ought not to be required, and that, upon sound 
principles of equity and justice it is, in view of the agreement between the 
United States and Great Britain, the duty and obligation of the United 
States to make payment. 

The United States having declined to recognize the claim, the whole matter 
has by agreement been submitted to me as Arbitrator. 

The Seguranca was in the early winter of 1915 an American vessel of ap- 
proximately 3,000 net tons burden then owned by the New York & Cuba 
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Mail Steamship Company. Edward N. Breitung was at the time an Ameri- 
can citizen residing in the State of Michigan and engaged principally in 
promoting and developing mining properties in the United States and 
abroad. He had inherited a considerable fortune and was reputed to be a 
millionaire. His father had emigrated to the United States from Germany 
approximately in 1850, had been naturalized, and from 1880 to 1885 was a 
member of the House of Representatives. In December 1914 Mr. Breitung, 
without previous experience or connection with the shipping business, pur- 
chased from the Hamburg-American Steamship Company the German 
steamship Dacia, which at the beginning of the World War had sought 
asylum at Port Arthur, Texas. He obtained American registry, and in 
January-February 1915 sailed the Dacia with a cargo of American cotton 
consigned to a German port. The Dacia was captured the latter part of 
February 1915 by a French warship and condemned as a lawful prize.” 
Shortly following his purchase of the Dacia, Mr. Breitung acquired the 
Seguranca, and on the 23rd of February 1915 contracted with Interocean 
Transportation Company of America, a war-time corporation, for the trans- 
portation of a general cargo by the Seguranca from New York to Rotterdam. 
The charter party was in the form in customary use at the time and contained 
the usual provision that the vessel should have liberty to comply with the 
orders of all rulers and governments without liability for breach of charter 
party. The management of the Dacia and of the Seguranca was placed by 
Mr. Breitung in the charge of Hans Otto Schundler and a kinsman, Max 
Breitung. On March 15th the Seguranca cleared from New York for Rotter- 
dam with cargo consisting principally of oil, lard, borax, sausage casings, 
hides, green apples, and green coffee. The consignors included Morris & 
Company and Sulzberger and Sons Company, American packing houses, and 
the consignees were either the consignors or individuals and firms located in 
Holland. The loading was supervised by inspectors appointed by the 
British Consul General at New York, and the master of the Seguranca was 
furnished with a copy of his certificate to this effect. On March 31 the 
Seguranca was stopped in the English Channel at some unidentified point off 
Dover light by a British patrol boat, and her papers were examined by a 
British naval officer. By his direction the Seguranca anchored in the Downs 
off Deal in British territorial waters, and that day or the next day her master 
was advised that the ship and cargo would be held for prize court proceed- 
ings unless arrangements were made to reconsign the cargo to the Nether- 
lands Oversea Trust or to have it placed in a bonded warehouse in Rotterdam 

? The French Prize Court found that Breitung had obtained the Dacia by transfer from E. 
von Novelly, who had in turn purchased her from the former German owners. Von Novelly 
had arranged the contract for shipment of the cotton to Bremen. In accordance with 
French prize law, the Dacia was condemned because her transfer to American registry was to 


evade capture and to continue her in trade with the enemy. Foreign Relations of the U. S., 
= Supp., p. 508. [See also this JournaL, Supplement, Vol. 33 (1939), pp. 686-687.— 
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Mail Steamship Company. HMdward N. Breitung was at the time an Ameri- 
can citizen residing in the State of Michigan and engaged principally in 
promoting and developing mining properties in the United States and 
abroad. He had inherited a considerable fortune and was reputed to be a 
millionaire. His father had emigrated to the United States from Germany 
approximately in 1850, had been naturalized, and from 1880 to 1885 was a 
member of the House of Representatives. In December 1914 Mr. Breitung, 
without previous experience or connection with the shipping business, pur- 
chased from the Hamburg-American Steamship Company the German 
steamship Dacia, which at the beginning of the World War had sought 
asylum at Port Arthur, Texas. He obtained American registry, and in 
January-February 1915 sailed the Dacia with a cargo of American cotton 
consigned to a German port. The Dacia was captured the latter part of 
lebruary 1915 by a French warship and condemned as a lawful prize.’ 
Shortly following his purchase of the Dacia, Mr. Breitung acquired the 
Sequranca, and on the 23rd of February 1915 contracted with Interocean 
Transportation Company of America, a war-time corporation, for the trans- 
portation of a general cargo by the Seguranca from New York to Rotterdam. 
The charter party was in the form in customary use at the time and contained 
the usual provision that the vessel should have liberty to comply with the 
orders of all rulers and governments without liability for breach of charter 
party. The management of the Dacia and of the Seguranca was placed by 
Mr. Breitung in the charge of Hans Otto Schundler and a kinsman, Max 
Breitung. On March 15th the Seguranca cleared from New York for Rotter- 
dam with cargo consisting principally of oil, lard, borax, sausage casings, 
hides, green apples, and green coffee. The consignors included Morris & 
Company and Sulzberger and Sons Company, American packing houses, and 
the consignees were either the consignors or individuals and firms located in 
Holland. The loading was supervised by inspectors appointed by the 
British Consul General at New York, and the master of the Seguranca was 
furnished with a copy of his certificate to this effect. On March 31 the 
Seguranca was stopped in the English Channel at some unidentified point off 
Dover light by a British patrol boat, and her papers were examined by a 
British naval officer. By his direction the Seguranca anchored in the Downs 
off Deal in British territorial waters, and that day or the next day her master 
was advised that the ship and cargo would be held for prize court proceed- 
ings unless arrangements were made to reconsign the cargo to the Nether- 
lands Oversea Trust or to have it placed in a bonded warehouse in Rotterdam 

* The French Prize Court found that Breitung had obtained the Dacia by transfer from FE. 
von Novelly, who had in turn purchased her from the former German owners. Von Novelly 
had arranged the contract for shipment of the cotton to Bremen. In accordance with 
French prize law, the Dacia was condemned because her transfer to American registry was to 
evade capture and to continue her in trade with the enemy. Foreign Relations of the U. 8., 
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under the supervision of the British consul at that place. The master of the 
Seguranca communicated with the American Ambassador, who filed a strong 
protest with the British Government. He also communicated by cable 
with his owner in New York, and on April 3 was advised that shippers and 
consignees had consented to reconsignment to the Netherlands Oversea 
Trust. The delay thereafter and until the 20th was occasioned by the 
making of arrangements to carry out the reconsignment. 

The Netherlands Oversea Trust was created at the instance of Great 
Britain in the Netherlands in the early stages of the World War to facilitate 
shipments consigned to neutrals in that country. The delivery of shipments 
to the trust was not a transfer of ownership, nor did it prevent delivery to the 
named consignee, but the latter was required to execute a bond or satisfac- 
tory security that the shipment would not be reconsigned to Germany. 

The Seguranca anchored in Rotterdam harbor April 21, docked April 22, 
and on April 26 had discharged her cargo in accordance with the reconsign- 
ment agreement. Shortly thereafter she took aboard a return cargo, and on 
May | was on her way to New York. 

The one question on the merits which I deem to be decisive of the case is 
as follows: 

Was there probable cause for the detention of the vessel for the 20-day 
period? 

For if there was no such probable cause, then the rules of international law 
entitle claimant to relief, and if there was such probable cause, then the rules 
deny recovery on a claim for damages for detention. 

In February 1915 the German Government declared the whole of the 
waters surrounding England, Scotland, and Ireland to be a military area 
within which enemy merchant vessels would be subject to destruction after 
February 18. On March 11, 1915, the British Government by an order in 
council announced that as a retaliatory measure ships sailing to north Ger- 
man ports or to neutral ports with goods of enemy destination or having 
aboard enemy property must discharge the goods in a British (or Allied) 
port, the goods, if not contraband or requisitioned, to be restored on such 
conditions as were held to be proper by the court. The British Prize Court 
was given jurisdiction to hear applications by claimants under this order. 
By proclamation of the same date, the British Government declared that 
absolute contraband included hides, lubricants, animal oils and fats, etc., 
for use as lubricants. The cargo of the Seguranca consisted of many items 
within the foregoing. In my opinion, and apparently also in the opinion of 
counsel for claimant, no question can be raised as to the action of the British 
patrol boat in stopping the Seguranca and making an examination to de- 
termine the nature and character of the cargo and whether any part was 
destined to the German Government. In this view, the question is nar- 
rowed to the determination whether the subsequent detention was un- 
reasonable, 
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An examination of the ship’s papers disclosed that the cargo originated in a 
neutral port and was consigned to a neutral port. If this were all, the 
detention of the vessel would have been wholly unjustifiable under well 
recognized principles of international law. On the other hand, the United 
States having early in the war conceded the right of a belligerent to visit and 
search, conceded also the right of capture and condemnation, if upon exami- 
nation a neutral vessel was found to be engaged in carrying contraband 
intended for the enemy’s government or armed forces. They likewise con- 
ceded the right to a belligerent to detain and take to its own ports for judicial 
examination all vessels which it suspected for substantial reasons to be en- 
gaged in unneutral or contraband service and to condemn them if the 
suspicion was sustained.’ 

In the present case the period of detention was 20 days. On the 6th day 
the British Government, in reply to a protest by the American Government, 
informed the latter that the cargo of the Seguranca, though consisting mostly 
of ‘‘contraband,’’ might go forward if Great Britain were assured it would 
not reach enemy hands. So far as I know, goods intended for the enemy and 
useful in the prosecution of the war, are generally considered to be contra- 
band, and this was the position which the United States took in their protest 
to Great Britain in the Wilhelmina case‘ and as their own position after 
entry into the war. 

This, then, brings me to the question: Were there reasonable grounds to 
believe the cargo of the Seguranca was intended for transshipment to 
Germany? 

In discussing that question, I do not think it important to distinguish 
between the grounds existing at the moment of seizure and other and addi- 
tional grounds developing subsequently. The question should rather be 
examined in the light of what evidence might have been introduced in a 
prize court proceeding held after a full investigation and ascertainment of all 
available facts. This is the English rule, The Edna, [1921] 1 A. C. 735, 750, 
and probably is the American rule. (See 7’he Olinde Rodrigues, 174 U. S. 
510, 535.) And the rule is of particular application in this case because of 
the express reservation in the British-American agreement that the United 
States should in no case be called on to make compensation until after sub- 
mission to and investigation of the claim in the British Prize Court. 

At the time of the detention the Seguranca was registered in the name of 
Mr. Breitung who, as I have said, had not hitherto engaged in the shipping 
business, and who had some four or five months prior to the time in question 
purchased a former German ship then in asylum in an American port and, 
after obtaining her transfer to American registry, publicly declared his 
purpose to load her with a cargo of cotton and send her to a German port. 

* Telegram of Secretary Bryan to the Ambassador to Great Britain, dated March 30, 1915, 


Foreign Relations of the United States, 1915 Supp., p. 152. 
‘ Foreign Relations of the United States, 1915 Supp., p. 105. 
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After her capture and in the subsequent prize court proceedings, there was 
evidence tending at least to question the bona fides of the purchase and 
transfer. The Seguranca’s charterer, Interocean Transportation Company, 
was organized after the war began by a naturalized American citizen of 
German origin. That company at or about this time chartered a number of 
other vessels and shipped cargoes to neutral countries adjacent to Germany. 
Some were seized and condemned in prize court proceedings as destined to 
Germany. The two principal shippers of the cargo of the Seguranca were 
American corporations which were considered by the British at that time to 
be engaged in shipments to the German Government through neutral coun- 
tries. A number of shipments so made, subsequently were condemned in 
prize court proceedings.’ While the Seguranca was on the voyage in ques- 
tion Mr. Breitung sold her to a corporation organized by himself and sub- 
sequently transferred the stock which he received in payment, to persons 
declared after our entry into the war to be enemy aliens, as a result of which 
the stock was seized by the Alien Property Custodian. The representatives 
of Mr. Breitung in charge of this maritime adventure were Hans Otto 
Schundler and a relative, Max Breitung. Schundler was a naturalized 
American and Max Breitung a German subject. The latter was subse- 
quently involved with the United States authorities in connection with 
alleged illegal German activities in the United States. And, finally, there 
was the Dacia episode in which Mr. Breitung, Schundler, and young Brei- 
tung were the principal actors. 

Considered in this aspect, I am perfectly clear that there was at the time 
of the detention probable cause to warrant suspicion that the cargo of the 
Seguranca was of German ownership and destination. In the United States 
the accepted definition of probable cause is: circumstances such as will war- 
rant a reasonable ground of suspicion that the vessel is engaged in illegal 
traffic.’ I am constrained to the opinion that the evidence produced by the 
United States meets this test; and in this view the detention of the vessel 
seems to me not to have been unreasonable. Upon examination of the 
vessel’s manifest, the British authorities offered the master the alternative of 
prize proceedings or reconsignment, and the master in turn advised his 
owner by cable. Breitung promptly agreed to the reconsignment proposi- 
tion, and the delay thereafter was in obtaining consent of all consignees to 
this method of handling the difficulty. When the consent was finally ob- 
tained, the ship was allowed to proceed. I do not mean to hold or even to 
suggest that the unwillingness of neutral consignors or consignees of a cargo 
to consent to a different disposition would excuse detention, but in this case 
the suggestion of reconsignment was an alternative to prize proceedings, 
which in the circumstances would have been reasonable, and the release of 


5 The Kim, [1915] P. 215, 3 L.P.C. 167. 
® The Olinde Rodrigues, supra; The Springbok, 5 Wall. 1; The Dashing Wave, 5 Wall. 170; 
The Thompson, 3 Wall. 155. 
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the vessel was an act of grace, doubtless, impelled to some extent by the 
insistence of the American Government. The election of the cargo owners 
to take advantage of the British proposal and the delay and damage in 
making it effective are not, in the circumstances, chargeable to Great Britain. 

Nor is it chargeable to the United States under their agreement with 
Great Britain. 

In the agreement the United States, in announcing their determination not 
to request international arbitration on behalf of any national alleging loss or 
damage through the war measures adopted by Great Britain, specifically 
provided that such nationals should be referred for remedy to the British 
Prize Court. Failing this, the United States undertook to satisfy the claim 
only where upon full consideration the United States were of opinion that it 
was meritorious and either that there was no remedy in the British courts or 
that ‘‘for other reasons the equitable construction of the present agreement 
calls for a settlement.’’ Admittedly, claimant has not sought recovery in 
any British court, and the only explanation is that such proceedings would 
have been a useless formality. Counsel state in support of this conclusion 
that decisions of the British Prize Court indicated a settled disposition to 
deny claims similar to the one in question,’ but I think this is not a sufficient 
excuse. At least one case is cited by counsel for the United States in which, 
in circumstances in many respects similar, damages for detention were 
awarded by the Prize Court. In that case the court said: 


The damages for detention which were adjudged to him were right- 
fully given, if the representatives of the Crown had been guilty of undue 
delay, and this the learned Judge found to have been the case. It is 
not contested that the foundation of such a claim must be exceptional 
and unreasonable delay, or that the reasonable decisions which the 
representatives of the Crown are obliged to take, require, in adequate 
and ample measure, time and opportunity for inquiry and deliberation, 
but there was evidence on which the learned Judge could find, as he did, 
that the delay was nevertheless ‘undue,’’ and their Lordships were not 
invited to differ from his decision on a mere question of quantum.$ 


In still another case the British Court said: 


If there were no circumstance of suspicion, or, as it is sometimes put, 
“no probable cause’”’ justifying the seizure, the claimant to whom the 
goods are released is entitled to both costs and damages. If, on the 
other hand, there were suspicious circumstances justifying the seizure, 
the claimant is not entitled to either costs or damages.® 


The present claim comes within the scope of these principles and, if it had 
merit, would have entitled claimant to a recovery. In any event, both by 
the terms of the agreement as well as upon equitable considerations the 

1 The Stigstad, [1919] A.C. 279; The Sigurd, [1917] P. 250. 


8 The Remonstrant, 6 L.P.C. 329, 341. 
® The Baron Stjernblad, [1918] A.C. 173, 175. 
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United States were entitled to have that question submitted upon a full 
disclosure of the evidence for both sides. For undoubtedly the United 
States, in stipulating that claims on behalf of American nationals should first 
be tried out in the courts of Great Britain, had in view the opportunity thus 
presented of a full and complete factual record, and in reserving the right to 
award compensation notwithstanding the decision of such courts, the United 
States undertook no more than to review such record and in their discretion 
to correct any injustice, if there should be any, to American nationals. If 
that procedure had been followed in the instant case, many lapses in the 
present evidence would have been supplied, and much that is now indefinite 
and uncertain would have been made clear. The proof submitted to me in 
behalf of the claim consists almost entirely of documentary evidence in rela- 
tion to the purchase of the Seguranca, her charter to the Interocean Com- 
pany, the exchange of telegrams between her master and owner after her 
arrest, her log, and her manifest. And upon this prima facie showing of 
neutral ship and neutral goods, the claimant relies to support the equitable 
considerations which would warrant payment by the United States. I am 
of opinion that this is not enough. 

The United States have a right under the agreement to demand not only 
a proper showing of the above facts but also that the bona fides of the adven- 
ture be proved by clear and convincing evidence. The evidence at hand, 
as I have indicated, falls short of satisfying this requirement. I am, there- 
fore, of opinion that the claimant has failed to place himself in a position to 
make claim against the United States, first, because of his refusal to submit 
his claim to the British courts, which by an order in council were at all times 
open to him, and, second, because of his failure to produce at this hearing 
such evidence as upon fair and equitable considerations imposes upon the 
United States a duty to pay the claim. 

D. LAWRENCE GRONER, 
Arbitrator 
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Law and Peace in International Relations. By Hans Kelsen. Cambridge: 
Harvard University Press, 1942. pp. xiv, 181. Index. $2.00. 


The Oliver Wendell Holmes lectures at Harvard University, for 1940-41, 
make up this book. There were six lectures, under the following titles: 
The Concept of Law; The Nature of International Law; International Law 
and the State; The Technique of International Law; Federal State or Con- 
federacy of States; International Administration or International Court. 
This list of titles gives little indication of the amount of material and sub- 
jects covered in the book. It is written in Dr. Kelsen’s logical and clear 
style, and it is very compact—so closely packed in that it is not possible to 
summarize it in a review. 

Coercion, he says, is an essential element of the concept of law; the legal 
order is a coercive order (p. 20). The peace of law is not an absolute ab- 
sence of force, but the monopoly of force by the community (p. 12). The 
solution of the problem of peace can be sought only within the frame of 
international law (p. 28). He considers at some length the bellum justum, 
and after weighing arguments which lead this reviewer to exactly the op- 
posite conclusion, he concludes that reprisals and war are sanctions, and 
that international law is a coercive order, and therefore law—albeit a prim- 
itive law, ‘International law can be regarded as true law because it can 
be regarded as a coercive order which reserves to the international com- 
munity the use of force—establishes a monopoly of the use of force” (p. 
56). This is a little hard to swallow, but it must be swallowed if inter- 
national law is a coercive order. 

We must pass by many interesting and succinctly stated points, recom- 
mending them as worthy of reading and study. For example: the State, 
as a subject of international law, is a being no different from an individual, 
the subject of national law. ‘Only individuals can have rights and duties, 
for the substance of rights and duties can only be the behavior of individuals. 
. . . Thus international law and national law do not regulate the behavior 
of different, but of the same, subjects; both regulate the behavior of in- 
dividuals” (p. 83). It is the element of centralization which gives to na- 
tional law its superiority as an order promoting peace (p. 123); therefore, a 
world federal state is desirable, though probably unattainable at present 
(p. 144). In view of Dr. Kelsen’s insistence that law is a coercive order, 
one is surprised to find him, on the last page, asking for no more than a 
court with compulsory jurisdiction, and recommending that protection 
against external aggression be left to political alliances. This does not seem 
to agree with earlier statements, nor does it explain how the jurisdiction of 
the court can be made compulsory. Dr. Kelsen is unnecessarily discour- 
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aged by the failure of the League of Nations. He is right that law, to be 
efficient, must have force behind it; but political alliances, or the independent 
judgment of states as to their legal right to make war, do not provide this 
force. 

Whatever Dr. Kelsen writes is of interest to international lawyers, and 
this little book should be exceptionally useful as a very compact and careful 
presentation of his views on the matter now uppermost in the minds of 
international lawyers. CLYDE EAGLETON 


The Panama Canal in Peace and War. By Norman J. Padelford. New 
York: Macmillan Co., 1942. pp. xvi, 327. Maps, chart, index. $3.00. 


This thorough volume is the result of a careful study of available data on 
the subject in the United States and the Canal Zone carried on under the 
auspices of the Bureau of International Research of Harvard University 
and Radcliffe College. It is the latest work on the subject and is of special 
interest to students of international relations and law. It is also of interest 
to the general reader since the Panama Canal is one of the most vital pos- 
sessions of the United States. The chapters on American rights and 
powers, operation in time of peace, and during war, and economic signifi- 
cance (Chapters II, III, IV, VI) contain the meat of the book so far as the 
readers of this JOURNAL are concerned and comprise about three-fifths of 
the text. The government, administration and business methods are cov- 
ered in Chapter V. 

In Chapter II the author reviews the American rights and powers in the 
Canal in the light of the pertinent treaties, Acts of Congress, diplomatic 
correspondence, and decisions of the courts. The tolls controversy, the 
problem of neutralization, and other questions are examined. The rights 
and powers of Panama in respect of the Canal are necessarily covered, es- 
pecially the changes wrought by the 1936 agreements. 

The author explains the use of the Canal in time of peace (Chapter III) 
with particular reference to the rules and regulations relating thereto, in- 
cluding quarantine, customs, cargo, and personal restrictions, as well as 
the use of radio and aircraft near the Canal. In general, the United States 
has the exclusive right to regulate and manage’ the Canal. 

In time of war, this peaceful highway between nations is subject to ex- 
traordinary precautions with a view to maintaining the safety and neutrality 
of the Canal, for which the United States is responsible (Chapter IV). 
The author covers the practice and precedents during the periods of neu- 
trality and belligerency of the United States in the last war and the period 
of neutrality in the present war. The relation of Panama to the Canal in 
such times of stress is examined. The use of the Canal and its facilities in 
connection with the transit of contraband cargoes and belligerent warships 
have raised the chief problems. There are also questions relating to mar- 
tial law, flight of aircraft, transit by submarines, application of the Neutral- 
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ity Act of 1939 and the Lend-Lease Act of 1941, control of aliens, and seiz- 
ure of foreign vessels in the Zone. The author concludes that ‘“‘the Canal 
treaties and agreements have given the United States a durable body of 
rights adequate for dealing with the problems which have confronted it.” 
In general, the United States has exercised such control as to insure unin- 
terrupted operation of the Canal by vessels of all nations, except enemy 
craft, under such restrictions as will insure the neutrality and safety of the 
Canal. 

The government of the Canal (Chapter V) rests chiefly on the authority 
of the President under Acts of Congress. The War Department by direc- 
tion of the President exercises ‘‘all the governmental power” over the Canal 
and appurtenant territory. The civil administration of the Canal is under 
the direction of the Governor. The defense of the Canal rests with the 
Army and Navy. The civil and military establishments function side by 
side except when in case of national emergency the President orders the 
Acting General in the Zone to assume full control of the Canal and Zone. 

The last chapter deals with the economic significance of the Canal as an 
inter-ocean waterway. The use of the Canal by world shipping and the 
trend of cargo movements are shown by numerous statistical tables and 
graphs. The effect of the Canal on foreign and inter-coastal trade and rail- 
road rates of the United States is discussed. L. H. Woo.sey 


Sociology of Law. By Georges Gurvitch, with a preface by Roscoe Pound. 
New York: Philosophical Library and Alliance Book Corporation, 1942. 
pp. 309. $3.75. 

It is good for the American bar that, as Professor Pound has suggested in 
his gracious preface, events have served to bring to the United States a great 
scholar of Continental Europe, who here on our own soil publishes a book 
which reveals how that Europ is thinking in a field which borders on the law. 
Yet it may be a hard task for the American lawyer to understand the thought 
of this author, and so hard for one who has not already worked in the school 
of sociological jurisprudence, that he may leave unread Dr. Gurvitch’s book 
despite what Roscoe Pound says about him. Some who might profit most 
from this penetrating contribution may sadly give up the struggle to read 
more than the introduction. Abandonment of it will not necessarily betray 
mental inertia, or provincial aloofness of interest, but rather an habitual lack 
of thinking in a realm where the customary symbols of thought have wrought 
& unique nomenclature, and where the author’s conception of what might be 
roughly described as the law differs from the significance commonly attached 
to that term when employed in our land. If the American reader despairs 
of finding linguistic clarity in Dr. Gurvitch’s pages, it is not due to faulty 
English on the part of the author, but rather to unfamiliarity with the verbal 
tokens of ideas through which the latter has made his exposition. 

In his introduction the author trenchantly observes that ‘where an ever- 
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widening gulf yawns between traditional jural categories and the reality of 
law, the Sociology of Law becomes a burning actuality.’”’! After discussing 
definitions of the law and seeking one that suits his purpose (pp. 50-60), Dr. 
Gurvitch gives us his own definition of the Sociology of Law, that shall 
“describe the precise framework of this new discipline.’’ Accordingly, he 
declares that “the Sociology of Law is that part of the sociology of the human 
spirit which studies the full social reality of law, beginning with its tangible and 
externally observable expressions, in effective collective behaviors (crystallized 
organizations, customary practices and traditions of behavioral innovations) 
and in the material basis (the spacial structure and demographic density of 
jural institutions).”’ (p. 61.) 

A large part of the book (pp. 68-197) is devoted to a critique of the work 
of the forerunners and founders of the Sociology of Law. After discussing 
that of the founders in Europe,—Durkheim, Duguit, Levy, Hauriou, Max 
Weber and E. Ehrlich, the author makes an interesting survey of the achieve- 
ments of the American founders—O. W. Holmes, Roscoe Pound, Benjamin 
Cardozo, and of the ‘‘ Legal Realism” of K. N. Llewellyn and T. Arnold. 

In the final third of the volume the author discusses the Systematic So- 
ciology of Law (Microsocioclogy of Law) and Differentia! Sociology (in rela- 
tion both to jural typology of particular groupings, and legal typology of 
all-inclusive societies), as well as the Genetic Sociology of Law. In his con- 
cluding chapter the author states that throughout his introduction and 
exposition he “‘has tried to point out the character of the Sociology of Law 
as a kind of sociology of the human spirit,” insisting upon the mutual inter- 
dependence between ‘‘this part of sociology and philosophy.” (p. 304.) 

The reader must judge for himself how skilfully the author has revealed 
the impingement of the Sociology of Law on the same spiritual sphere as 
that on which the Philosophy of Law realizes itself, and the reciprocal de- 
pendence of either upon the other. CHARLES CHENEY HypDE 


America’s Strategy in World Politics: The United States and the Balance 
of Power. By Nicholas John Spykman. New York: Harcourt, Brace & 
Co., 1942. pp. xvii, 500. Maps, index. $3.75. 


This is essentially a volume of opinion, in the best sense of that word 
For it is a reasoned discussion, ably argued from facts available elsewhere. 
Its novelty consists not in fresh data, but in interpretation and an argument 
to support that interpretation. Opinion always involves premises; Pro- 
fessor Spykman states his more clearly and asserts their validity more 
vigorously than is usual. The point of view is summed up in one word, 
geopolitics. Geopolitics is not a felicitous expression, for it does not state 


1 P. 13, where he adds: “This is the case in our own epoch: for here is a situation in which 
abstract jural formulas prove themselves to be totally incapable of capturing the turbulent 
flood of the law’s real life, with its novel and unforeseen institutions arising with elementary 
spontaneity.” 
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the whole case. One of its presuppositions is clear enough—the basic in- 
fluence of geography, and, one might add, geology. It discounts the fluid 
forces of history—personalities, legal systems, economic theories, philoso- 
phies, moral impulses, religious zeal, cultural eras—in favor of fixed forces. 
This volume is best informed, more imaginative, and most convincing when 
using geographical rather than other types of data. 

The political half of the word ‘geopolitics’ can be understood only 
through its provenance. It is politics in the inclusive German sense that 
embraces sociology, economics, history, and strategy. This dominant 
quality of politics implies a state which, if not totalitarian, has that tend- 
ency. The political philosophy of Professor Spykman’s volume is explicit: 
it is power politics. Emphasis upon geography need not make power poli- 
tics the inevitable assumption; such an association is the fruit of the Ger- 
man origins of geopolitics. While there is formal recognition “that power 
is not the only aspect of international relations” (p. 7), other aspects either 
do not appear or are candidly (p. 18) and heavily discounted. Legal con- 
siderations are conspicuous by their absence. Cultural relations as a basis 
of political codperation are sneered at (pp. 246-248), and references to 
idealism tend to be markedly ironic. The German parentage of the basic 
ideas appears also in the belief that the democratic “‘myth”’ is static or de- 
clining and ‘‘has lost much of its strength and much of its ability to provide 
social integration.” There is insensitiveness to democracy’s qualities of 
tenacity and its power of resurgence in the face of challenge. This doubt 
of the viability of the democratic thesis encourages emphasis upon the weak- 
nesses and vulnerability of what is admitted to be the strongest and best 
balanced economy in the world. 

Without adequate supporting data or argument, there is an assumption 
of permanence in the Axis alignment. The German-Japanese “encircle- 
ment” rests upon continuity of harmonious policy between those nations, 
though allies who heretofore have sought to partition the world have never 
yet achieved stable relationships. Preoccupation with the power aspects 
of politics leads to over-reliance upon the effectiveness of economic pressure. 
The argument is largely based upon German successes, though those 
triumphs were brief and restricted, and merely a prelude to war. So an 
embargo (e.g., aluminum, p. 299) seems a “‘simple’”’ process. Accent upon 
geography and geology also results in underestimation of synthetics and 
substitutes. 

The book is admirably organized; its structure gives strong support to 
the argument. Its proportions are sound; what might seem over-elabora- 
tion of the Latin American section is justified by the total thesis. The 
style is clear and fresh, occasionally degenerating into flippancy, as in the 
reference to “Joe” Stalin. The author has a gift of phrase which sums up 
his ideas provocatively. Premised upon permanent forces like geography 
and the eternal struggle for power, its outlook upon the future is “realistic” 
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rather than hopeful. Its prescriptions for action are consistent with that 
outlook. In short, this is a volume of great competence; opinions regarding 
it will vary with the readers’ own presuppositions. Those who make dif- 
ferent value judgments, however, must reckon with it. 

Henry M. WRriIston 


Foundations of Modern World Society. By Linden A. Mander. Stanford 
University: Stanford University Press; London: Humphrey Milford. 
1941. pp. xii, 910. Index. $4.25. 

The author, Professor of Political Science at the University of Washing- 
ton, has, in this work of solid and painstaking scholarship, assembled the 
evidence which he believes makes it quite clear that nations as isolated 
units of government are unable any longer to perform their tasks as sover- 
eign independent entities except at ruinous cost. ‘‘It should seem obvious 
that, as life changes and new problems arise, new methods of government 
must come into existence to meet changed conditions—otherwise disaster 
ensues” (p. vi). It might have been expected that the author, by reason 
of his training and his occupation as a teacher of political science, would 
view the problem “not so much in terms of power politics as in terms 
of constitution building and of establishing political units more in accord- 
ance with the facts of life’’ (p. ix). He has thus avoided the pitfalls pre- 
sented by those geopolitical experts who seek to insure against future chaos 
by restoring a balance of power. It is fortunate that he was not tempted 
to enter too greatly into investigations purely of government machinery. 

It is notable that the author begins his survey with those problems of 
modern world society which are essentially social, such as health, the in- 
ternational prevention of crime, monetary questions, labor standards, inter- 
national trade and commerce, the conservation of natural resources, 
population problems and international economics generally. Even so essen- 
tially an internal question as the Silver Purchase Act of 1934 is viewed as 
an international problem because, under the pressure of mining interests, 
the advice of expert economists was rejected, with disastrous consequences 
to China and other countries. “Stabilization involves many nations” (p. 
114). All these subjects are treated with pragmatic approach. The 
problems are defined and the particular action analyzed which was applied 
under the auspices of the League of Nations, or otherwise. 

The second half of the book is devoted to problems of international law 
and organization. The author believes that a limitation of sovereignty in 
its accepted sense must come about if human society is to function prop- 
erly (p. 578). He files a caveat of eight points against the present system of 
international law, but does not attempt to guide its future by any positive 
suggestion, because this must depend on the outcome of the war. This is 
disappointing. A work like the present has its justification in preparation 
for the peace to come. The author points out that with Nazi domination, 
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law as we now conceive it might disappear; but, in that event, the balance 
of his discussions would also prove futile. 

His survey of collective security, proposals for federation, the limitation 
of armaments, regional international organization and related subjects are 
approached partly from the viewpoint of the historian and partly from that 
of the political analyst. It is curious to find in a work emanating from 
the Pacific Coast, only a meagre discussion of specific problems of the Far 
East (pp. 827-843), even though we agree that regional organization in the 
Pacific must be a subordinate part of a peace-system which embraces the 
whole world. The author himself points out that the power of an interna- 
tional authority to be established, may well vary according to the needs of 
each continent (p. 887). 

The book will be found invaluable to the many individuals and groups 
now preparing to make a contribution in the quest for international order. 
The author never loses sight of his main theme that international society 
involves every phase of human life. He thus sees life steadily and sees it 
whole. ARTHUR K. KuHN 


Government and Nationalism in Southeast Asia. By Rupert Emerson, Len- 
nox A. Mills, and Virginia Thompson. (Institute of Pacific Relations 
Inquiry Series.) New York: International Secretariat, Institute of 
Pacific Relations, 1942. pp. xiv, 242. Index. $2.00. 


This book, in three parts, was in proof when Japan attacked the United 
States at Pearl Harbor, and went to war with the British and Netherlands 
Empires. It was written to furnish a factual and analytical background 
against which the reader might check his impressions and conclusions anent 
that part of the Pacific known widely as “the cockpit of Asia,’ and which 
has now fallen into the hands of the Japanese. Since the United Nations 
are pledged to recover the regions now under Japanese military occupation, 
and since conditions in this area, upon such recovery, can never be the same 
as in the immediate past, this book will likely serve a greater purpose than 
was first intended. Had the controlling nations given more attention to 
the defense of these areas, and to the encouragement and direction of sound 
and orderly nationalism within them, the story of Southeast Asia might 
have been different. 

The Introduction, by Mr. Emerson, gives an excellent basis for the chap- 
ters which follow. It is a reasoned commentary which gives life and blood 
to the subsequent factual material. Of much significance is Mr. Emerson’s 
statement that the culture and ideology of the Western World has exer- 
cised the greatest influence on the nationalism of Southeast Asia. 

Professor Mills, in Part II, gives a brief but accurate and readable ac- 
count of the structure and institutions of government of the political en- 
tities of this region, including the Philippines, Burma, British Malaya, 
Hongkong, The Netherlands Indies, French Indo-China, Taiwan, and 
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Thailand. Clearly, the study of comparative government in the United 
States has suffered from its confinement of interest to the leading govern- 
ments of Europe. 

Miss Thompson, in Part III, concludes the book with an analysis of 
nationalism and the nationalist movements in this area. The separate 
movements considered are the Philippines, Burma, British Malaya, The 
Netherlands Indies, French Indo-China, and Thailand. To the reviewer, 
Miss Thompson has made a notable contribution to the more recent study 
of “comparative nationalism,’’ which term she uses in her introduction. 
The facts and conclusions set forth in this section should have been known 
to the leaders of the Powers ruling over these native peoples, and should 
have been something of a guide to their policies. Results seem to indicate 
that such facts, if known, were ignored. The result has been a condition 
ripe for Japanese conquest, with little or no resistance on the part of the 
native peoples, save in the Philippines. 

The technique of this book, 7.e., an analytical introduction, a clinical 
study of government structure, and an analysis of the political principle 
which gives such structure its flesh and blood—nationalism—should set 
something of a standard for future studies in the political and diplomatic 
fields. Moreover, the practice of collaboration of several, each of whom 
knows something about one thing, is preferred to the general book by a 
single author which from its nature must be the assembling of facts from 
secondary sources, and dealing with subjects with which the author cannot 
have direct experience or contact. 

To those who seek to understand the factors which must prevail in South- 
east Asia, should the United Nations win, this book is commended as a 
necessary reading assignment. CuHarues E. Martin 


El Procedimiento Interamericano para Consolidar la Paz. By Hermann 
Meyer-Lindenberg. Bogotd: Talleres Graficos Mundo al Dia, 1941. 
pp. 312. Index. $3.75. 

The title of this book might lead the reader to believe that it is a concrete 
study and analysis of the juridical and political instruments created by the 
American Republics for the maintenance of peace, with emphasis on the 
procedural aspects of the question. This volume, however, covers a more 
extended field, as it is rather a history of the manner in which the methods 
of pacific settlement of international conflicts have been developed by the 
states of the new world throughout their continental conferences, from the 
Congress of Panama in 1826 to the Second Meeting of Consultation at 
Havana in 1940. The political aspects of the problem of peace are dis- 
cussed by the author, as well as the purely juridical. This is exemplified 
by the fact that the question of harmonization of the Colombian and Do- 
minican drafts for the constitution of an American League of Nations is 
treated in great detail, while a long chapter is devoted to the Lima Con- 
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ference, which accomplished nothing in the juridical field and whose results 
were essentially political. 

The conclusions of Professor Meyer-Lindenberg are that the Inter-Amer- 
ican peace machinery must be simplified and the procedures for pacific set- 
tlement amplified and made more effective. He points out, as has already 
been done by several Latin-American internationalists, the complications 
brought about in the pre-arbitral stage by the Anti-War Pact of 1933, which 
established a second and different system of conciliation, after the one 
created by the Gondra Pact and the Washington Treaty of 1929. And he 
strongly advocates a more general, obligatory jurisdiction for the institu- 
tion of arbitration. An Appendix of 95 pages contains the peace instru- 
ments, declarations and other acts signed by the American Republics in 
the different conferences, regular as well as special, in which such matters 
were discussed from 1889 to 1940. Ricarpo J. ALFARO 


South America and Hemisphere Defense. By J. Fred Rippy. Baton Rouge: 
Louisiana State University Press, 1941. pp. xii, 101. $1.50. 


Among the many books now appearing on South America, this small vol- 
ume deserves a high place. It is especially useful because it condenses 
much historical material in a limited space and because it gives clear inter- 
pretations of the problems discussed. The book consists of four addresses 
delivered early in 1941 as the Walter Lynwood Fleming Lectures in South- 
ern History at Louisiana State University. 

In the initial lecture, Professor Rippy explains how the American System 
has evolved and the leading part played by the United States in the process. 
The Monroe Doctrine has been the keystone of the system, at least until 
lately, although at times the policies of intervention and non-recognition 
have weakened its effectiveness. Among the fundamental principles of the 
American System are: national independence, the pacific settlement of dis- 
putes, the faithful performance of treaty obligations, common action 
against aggression, and collaboration to promote security and the general 
welfare. 

The second lecture directs attention to the resources and politics of South 
America. To many citizens of the United States, the region south of Pan- 
ama has long been El Dorado. Enthusiasts like Hinton Rowan Helper and 
James G. Blaine, and a score of others later, created the tradition of wealth, 
adventure, and romance that even today colors popular thinking in our 
country. Professor Rippy submits an objective appraisal. While recog- 
nizing the natural wealth of the region, he refuses to overlook its handicaps, 
such as its tropical climate, lack of coal, and limited population. Addi- 
tional drawbacks are the relatively low cultural level of the peoples and the 
common curse of dictatorships. 

The following chapter deals with economic relations between the United 
States and South America. Before the First World War, it is pointed out, 
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we had little share in the trade of the southern countries. But in 1917, 
we supplied almost 44 percent of their imports and took 42 percent of their 
exports. Later we lost much to the Nazis, who resorted to subsidies and 
barter. Professor Rippy faces squarely the basic problem of uncomple- 
mentary economies. He believes that we can exchange foodstuffs for the 
minerals of Bolivia, Chile, and Venezuela, to the advantage of all concerned. 
Serious problems arise, however, with respect to our purchase of southern 
agricultural products, most of which compete with our own. But the ques- 
tion is regarded essentially as one of South American purchasing power, 
which can be answered to an encouraging extent by increased trade among 
the southern countries themselves and by a United States program of lower 
tariffs and loans as represented by the Reciprocal Trade Agreements and 
the activities of the Export-Import Bank. In this connection, Professor 
Rippy anticipates an important shift of United States imports from Africa 
and the Orient to Latin America. 

The concluding chapter is entitled “Tierra Dorada”’ and is devoted pri- 
marily to the more recent phase of Yankee enthusiasm for things South 
American—especially for South American bonds and investments. While 
the holdings of our citizens in South America amounted in 1914 to only 175 
million dollars, by the end of 1930 they had increased to some three billion 
dollars. Between 1920 and 1930 investment bankers had distributed in 
this country “‘South American long term bonds aggregating a face value of 
at least $1,000 million. . . . For the investment bankers of the United 
States, who received fat commissions for the flotation of most of these 
bonds, South America was a tierra dorada—or, more accurately, it was a 
region cleverly used for the purpose of extracting money from fellow citizens 
in whose unsophisticated minds the continent to the south was a land of 
gold.”’ Abundant details are given to back up this conclusion. Professor 
Rippy argues, with considerable justification, that the present system of gov- 
ernmental loans, through the Export-Import Bank, is preferable. 

The title of the book is somewhat misleading, as the author touches spar- 
ingly the military, strategic, and psychological problems of hemisphere 
defense. S. D. Myrgs, Jr. 


The World’s Iron Age. By William H. Chamberlin. New York: Macmil- 
lan Co., 1941. pp. xii, 402. Index. $3.00. 


Mr. Chamberlin has written a book that should shatter any complacency 
that Americans may still cherish with reference to the causes and probable 
results of the present world struggle. In 1914 the outbreak of the World 
War proved the beginning of a vicious cycle of war, Punic peace, and more 
war. There is no doubt in the author’s mind that the decline of the West 
has been a most rapid one during the past 25 years. In Europe, the great 
political labels that men once lived by, and often died by, are no longer read 
and observed by men of the present generation. There is a new political 
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faith based on force and accepted with fear, but it is rapidly spreading, and 
Mr. Chamberlin fears that American involvement in this second World 
War will cause multitudes of Americans to become converts to this creed. 

The author, writing before the attack upon Pearl Harbor, is a pronounced 
isolationist. He inclines towards the view that American neutrality can 
not be preserved by an Administration which he believes is bent upon war. 
To him the policy of hemisphere defense is entirely valid, and the ideal of 
“an America concerned with the making of a better democracy within its 
own frontiers,’’ is one which he regards with favor. American intervention 
in a second World War he regards with distinct apprehension. War re- 
stricts rather than extends freedom for the individual, and with reference to 
President Roosevelt’s four freedoms, he has grave doubts ‘‘ whether war is a 
hopeful means either of establishing these freedoms abroad or of maintain- 
ing them at home.”’ In time of war, freedom of speech “‘tends to sink to the 
level of a dictatorship,’ while freedom from fear and want are usually 
menaced by the economic and social dislocations that attend any large- 
scale human conflict. 

Mr. Chamberlin has little doubt that many historians will soon question 
the wisdom of the foreign policy of the Roosevelt Administration, and we 
will soon have a “spate of books” with such titles as ‘‘The Road to War” 
and ‘‘Now It Can Be Told.” To him it is ironic that the charges levelled 
against certain Americans of being ‘‘fifth columnists’’ were often voiced by 
refugees who had political axes to grind. He is certain that the techniques 
employed by propaganda agencies abroad were extensively used in the 
United States. Interventionists, according to Mr. Chamberlin, had little 
use for toleration, and the vehemence of their attacks upon the isolationists 
he regards as strong evidence that the intellectual climate that has recently 
plagued Europe is now sweeping across the continent of America. 

CHARLES CALLAN TANSILL 


Ten Years: The World on the Way to War, 1930-1940. By Dwight E. Lee. 
Boston: Houghton Mifflin Company, 1942. pp. xx, 443. Bibliographical 
note, index. $3.75. 

The present volume represents an attempt to explain the coming of the 
present war, minus the presence therein of the United States. It attempts 
to deal with the crowded decade 1930-1940 in considerable detail (see the 
ten-page table of contents) but at the same time to give a great deal of in- 
terpretation and analysis. The author makes no secret of certain prejudices 
—the historian’s prejudice concerning the importance of history, a prejudice 
in favor of democracy, a certain degree or brand of internationalism, and 
(this one not confessed) a certain rosy type of “liberalism” which hardly 
needs further identification. 

The conclusions drawn as a result seem to constitute a great mixture of 
sound and important items, and not all of them familiar or commonplace by 
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any means, and what in any publication less dignified than this JouRNAL 
would probably be called tripe. Of the latter variety are the assertion that 
“It is true that the German people wanted peace as much as others did” 
(p. 420) or that the League of Nations (sic) ‘‘carefully preserved the arrogant 
sovereignty of its members” (p. 425). Another assertion, to the effect that 
Hitler might have utilized the forces which he had evoked from the German 
people ‘‘to construct a better world for everybody” seems too bizarre to call 
for consideration. 

It is most regrettable, for entirely different reasons, that such a volume 
should be published, much more that it should be claimed by its publishers 
to be one which ‘‘ would be outstanding in any age.’”’ An attempt is made to 
cover too much ground to permit the author to be entirely accurate; in a 
certain group of five pages dealing with an incident the details of which are 
intimately known to the reviewer—and accessible in published materials— 
are numerous simple errors of fact; it need not be inferred that this is true 
all through the whole book, of course. Moreover, too much ground is cov- 
ered to enable the average reader either to plough through its detailed treat- 
ment or to grasp and hold it if he does. Finally, there are traces of a too 
glib and hasty playing with complicated and serious questions and the an- 
swers thereto; many of the judgments of the writer seem fresh and very wise, 
others seem nothing but old “‘liberal’’ stereotypes, and it is a profound pity 
to have so many good things hashed in with so much poor stuff. 

The general picture given is that of a treatment where the historian joins 
the popular lecturer and the journalist is being clever, sophisticated, and 
amusing for the benefit of the ladies and the young radicals instead of trying 
to see things as they are and reporting them straight. And this in dealing 
with a decade when, as the author might agree, the governments of all the 
major Powers, without exception—Britain, France, Germany, Italy, Japan, 
and Russia, not to mention the United States—brought their countries into 
the most dishonorable and perilous situations they had ever occupied, and 
did so with the overwhelming support of their people. Such an appalling 
state of affairs calls for more serious and more competent handling than Mr. 
Lee, with the best will in the world perhaps, has been able to give it. 

PiTmMaN B. Potrer 


International Labor Conventions: Their Interpretation and Revision. By 
Conley Hall Dillon. Chapel Hill: The University of North Carolina 
Press, 1942. pp. xii, 272. Appendices, bibliography, index. $3.00. 
Since the close of the last war there has been an ever-increasing technical 

literature in the field of international organization. While most of our 

scholarly attention has been concentrated on international law, the League 
of Nations and the Permanent Court of International Justice, the intensive 
study of the International Labor Organization more quietly has been keeping 
pace with the rest. For no one who knows the Labor Organization can deny 
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that its contribution to international procedure has been peculiarly rich. 
In a specialized but highly controversial field it has succeeded in solving 
problems which have, in other areas, all but defied adjustment. From this 
fact arises the importance of a volume such as Professor Dillon has written. 
While it is a technical work, it is nevertheless a study in real international 
achievement. It is unfortunate that the probable number of readers the 
book will have will not measure up to the significance of the international 
work the volume covers. The study begins with a foreword by John G. 
Winant, formerly Director of the Labor Office; it states in outline the history 
of the public international labor movement, and begins almost immediately 
an examination of the process of making international labor conventions. 
Following this, the broad problems of collective revision of conventions, the 
practice of revision, legal questions in the revision of conventions, the inter- 
pretation of conventions, interpretation by international bodies, interpreta- 
tion by national courts, and the effect of the Organization on treaty law and 
technique are discussed. In retrospect we can see that numerous inter- 
national labor conventions have been adopted, that certain of these instru- 
ments successfully have been revised under a well-organized procedure, and 
that in a number of ways the principles suitable for the interpretation of con- 
ventions have been developed. Professor Dillon is to be congratulated on 
his splendid contribution to the literature dealing with the International 
Labor Organization. Francis G. WiLson 


Japan and the Opium Menace. By Frederick T. Merrill. New York: 
International Secretariat, Institute of Pacific Relations, and Foreign 
Policy Association, 1942. pp. xvi, 170. Index. $1.50. 

This study, based not only on official documents but also unofficial in- 
vestigations, provides essential data for understanding the opium problem 
in the Far East. It makes clear the deteriorating influence of opium smok- 
ing on Chinese civilization and the valiant efforts of the Chinese Govern- 
ment in recent years to eliminate opium addiction by rigorous penal laws, 
by propaganda, and by administrative control of poppy growing and of 
international trade. These efforts have been in considerable measure 
frustrated by internal disorders and the financial needs of war lords; by the 
lack of Chinese jurisdiction in foreign territories, settlements and conces- 
sions, and over foreigners under the régime of extraterritoriality; and by 
Japanese invasion and occupation. To an increasing extent other countries 
have tried to assist China by accepting international obligations and by coép- 
erating with international administrative organizations. The tremendous 
profits possible through opium growing and vending, whether furthered by 
private initiative or by government monopoly, makes the problem in- 
herently difficult. Furthermore, opium can be an instrument of national 
Policy. Japan, while recognizing the evil, preventing the development of 
illegitimate use in its own territory, and decreasing the amount of addiction 
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in Korea and Formosa, has tolerated if not encouraged the debauching of 
the Chinese populations in the areas under its de facto control, and has 
failed adequately to enforce international obligations with respect to opium 
and narcotic exports to other countries. Some changes were observable in 
the Japanese attitude under pressure of international discussions at Geneva, 
but eventually (1939) criticism led Japan to withdraw from the League’s 
Opium Advisory Committee. The book deals with the problem of inter- 
national control, and discusses the opposing views of those who wish gov- 
ernment monopoly as a means to control, and those, especially the United 
States and China, who believe the problem can only be met by eliminating 
excess world cultivation of the poppy. It is readable and authoritative. 
Annexes reprint the important Chinese and Japanese laws on the subject 
and the texts of certain reports. There is also a bibliography and index. 
Quincy WRIGHT 


BRIEFER NOTICES 


The Foundations and the Future of International Law. By P. H. Winfield. 
(Cambridge: University Press; New York: Macmillan Co., 1941. pp. 125. 
$1.25.) This is a booklet written for the layman by the professor of English 
law at Cambridge University in the Current Problems series published by 
the University Press under the general editorship of Ernest Barker. It is 
divided into the usual three parts on Peace, War, and Neutrality, with a 
fourth part dealing with the Future of International Law. The general 
principles of international law are as a rule well summarized, but the brief 
treatments of particular topics, such as the Monroe Doctrine, the Kellogg 
Pact, and Disarmament, miss the most important points. Written during 
the present war, the violations of international law by the enemy only are 
emphasized. The author’s suggestions concerning the future of international 
law are conservatively stated and on the whole seem sound. 

The Science of Peace. By Philip Marshall Brown. (New York: Fleming 
H. Revell Co., 1942. pp. 63. 75 cts.) The author has reprinted in an at- 
tractive booklet five articles which he contributed to World A ffairs, the offi- 
cial organ of the American Peace Society of which he is president, and added 
five more sections to round out his views on the subject, to which he has given 
a lifetime of thought and many years of practical experience in the foreign 
service of the United States, as professor of international law and as a writer. 
He rejects as ignoble the negative spirit of peace in international affairs 
denoted by the cessation or absence of war, and builds his thesis upon St. 
Augustine’s definition of peace, that is, ‘“‘the tranquillity of order.” This, 
Dr. Brown argues, ‘‘implies the necessity for justice as the basis of order. 
There can be no tranquillity where there is injustice and disorder. There 
can be no order unless men are willing to act justly and work for an orderly 
state of society. Peace cannot be had by earnest desire or by a cowardly 
evasion of unpleasant obligations. It is not negative in the sense of the 
absence of disorder. It is something quite different. It cannot be imposed 
by legislation, by institutions, by political or social systems, by command 
or by force. Peace is that living state of society which can be created only 
by men and women of good will and sound character. It does not come 
from without but from within the hearts of men.” (pp. 22-3.) Succeeding 
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brief sections beginning with peace at home and in the home, follow this 
concept of peace into industry, in class warfare, in inter-racial relations, in 
democracy, in education, in religion and in planning for world peace. None 
of these problems can be solved for others, the author concludes, unless we 
have solved them for ourselves. The need for a moral and spiritual rearma- 
ment transcends all other present needs. We must deserve peace before we 
can win it. 

Dependent Areas in the Post-War World. By Arthur N. Holcombe. 
(Boston: World Peace Foundation, 1941. pp.108. 50cts.) This pamphlet 
is No. 4 in the series entitled America Looks Ahead. So far as this num- 
ber is concerned, the author has fulfilled the announced purpose of the 
series, ‘‘to provide the American people with expert but condensed comment 
on some of the more important international issues which they are called 
upon to face as the result of current wars in Europe and Asia.”’ Excellent 
summaries are given of the international politics of dependent areas, their 
government, the struggle for dependencies and the balance of power, and the 
mandate system, which the author calls ‘“‘an unfinished experiment’’, with a 
final chapter on an American view of the government of dependencies. 
Professor Holcombe answers in kind some of the arguments, now outmoded 
by two world wars, in support of the theory advanced by writers of colony- 
holding nations that colonies do not pay. The book was published three 
months before the Japanese attack on Pearl Harbor and the subsequent 
subjugation of Malaya, the Dutch East Indies and the Philippines. The 
tragic contribution to the success of Japan in these operations of the island 
bases awarded to her under the mandate system of the Treaty of Versailles 
will naturally make the realist doubt the wisdom of again placing reliance 
upon any “system of international government for dependent areas every- 
where,” as advocated by the author. (p. 94.) Had President Wilson in 
1919 claimed for the United States at least some of the Pacific islands 
“mandated to Japan’’, the attack on Pearl Harbor probably could not have 
occurred and the present war in the Pacific would have been greatly modi- 
fied, if not prevented entirely. GrorceE A. FINcH 


Valutareglering och Clearing. By Raphaél Lemkin. Stockholm: P. A. 
Norstedt & Séner, 1941. pp. viii, 170. Kr. 6. 

La Réglementation des Paiements internationauz. By Raphaél Lemkin. 
Paris: A. Pedone, 1939. pp. xxiv, 422. Index. The interests of American 
students of international law have been largely devoted to public interna- 
tional law. When they have entered upon a study of private international 
law it has usually been described as a study of the conflict of laws, which in 
its turn has been largely confined to an examination of the relationships and 
effects of the laws of the different States of the American Union upon each 
other. Occasionally, under the impetus of the Latin American thinking, 
codes of private international law have been essayed, as was the case of the 
Bustamante Code; but these have been few and scattered. Here are two 
excellent treatments, one in Swedish, the other in French, of a complicated 
subject of private international law. It is a subject in which the Scandina- 
vian jurists have interested themselves and for which they have drawn up 
codes of uniform practice, some of which have appeared in the pages of 
Nordisk Tidsskrift for International Ret. Dr. Lemkin has succeeded in draw- 
ing together the complicated threads of international payments, exchange, 
clearing, and credit into a logical and intelligible system. Unfortunately, 
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the events of the present war and the few months just prior to its inception 
have vitiated some of the rules and principles involved. The impact of the 
barter system and of government finance of international trade has left the 
nature of this vast subject in a fluid state so that there can be no predicting 
of its form after the war is over. Were it not for the last reason, either one 
or both of these excellent works deserve to be translated into English, since 
nowhere, to the reviewer’s knowledge, can similar treatments be found either 
in legal or financial literature. An English translation would be a valuable 
addition to American economic and legal thought. 
THORSTEN V. KALIJARVI 


Far Eastern War: 1937-1941. By Harold 8S. Quigley. (Boston: World 
Peace Foundation, 1942. pp. xii, 369. Index.) This volume is primarily 
devoted to the four years from the outbreak, in 1937, of war on a large scale 
between China and Japan, to the attack, in December, 1941, by the Jap- 
anese upon Pearl Harbor. However, there are several chapters dealing 
generally with conditions and controversies which lie back of the conflict 
now being waged. It cannot be said that Professor Quigley has added sub- 
stantially to the information contained in the considerable number of books 
dealing with the Far East which other writers have recently published. 
Nonetheless, the present volume is a convenient one to possess as it is ob- 
jectively written and presents within a reasonable compass the essential 
events of the period covered. This value of the book is added to by one 
hundred pages of appendices giving the texts of important authoritative 
statements and other official documents. Two maps are included, and 
there is an excellent index. Perhaps the following statement of the author's 
estimate of Japan’s “New Order” is worth quotation: ‘‘It will now be ap- 
parent that there is nothing new in the ‘New Order’ unless it be the ex- 
treme callousness of its application. The ‘New Order’ is the most intensive 
and all-embracing imperialism, reviving the aims of European imperialism 
of the eighteenth century and the methods of the Dark Ages.” 

W. W. WILLOUGHBY 


My New Order. By Adolf Hitler. Edited with commentary by Raoul 
de Roussy de Sales. (New York: Reynal & Hitchcock, 1941. pp. xvi, 
1008. Index. $1.89.) This bookisa collection of Hitler’s speeches and is 
described as a sequel to Mein Kampf, but it is much more readable than that 
mass of confusing incoherencies. It is made interesting by the illuminating 
commentary of the editor and his judicious selection of such speeches and 
portions of other speeches as in his judgment “will enable the reader to 
have a complete picture of Hitler’s doctrine and to follow his rise to power 
and the expansion of his dominion over Europe.’”’ This is the editor’s pur- 
pose as he announces it, and he has done what he meant to do. Of course 
not all of Hitler’s 1,500 speeches are included in this collection. Many of 
them have been omitted and some of them have been cut, but those that 
have been selected are given in Hitler’s own words so far as those words can 
be reproduced in understandable English. As the editor explains, Hitler’s 
grammar is incorrect, his sentences often obscure, and “‘his crudity fre- 
quently borders on downright vulgarity.” The speeches included begin 
with the one delivered in Munich, April 12, 1922, and end with the Berlin 
address to the Reichstag, May 4, 1941. The commentary gives the his- 
torical setting of each of the speeches, tracing the orator through his rise to 
power, his arming of Germany, his scrapping of the treaties, the annexation 
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of Austria, Munich, the dismemberment of Czechoslovakia, the Danzig 
crisis, the partition of Poland, the invasion of Scandinavia and the Low- 
lands, the fall of France, the siege of England, the invasion of the Balkans 
and the attempt on Russia. Nothing brings out the character and personal- 
ity of Hitler so well as his own speeches, and the characteristic, revealing ut- 
terances are here. The editor undertook a difficult task and has done it well. 
H. W. TEMPLE 


The International Boundary Commission: United States and Mexico. By 
Charles A. Timm. (Austin: University of Texas, 1941. pp. 291. Maps, 
charts, index.) The International Boundary Commission, authorized 
under the Treaty of March 1, 1889, has as its problem some 2000 miles of 
a river especially productive of cases of avulsion and accretion. It is not 
merely a boundary problem; it involves flood control and canalization and 
water supply and other technical problems. The question of water distri- 
bution, upon which the fate of various irrigated areas depends, is one of 
increasing current importance. The Commission seeks answers by con- 
ciliation and technical solution, rather than by formal decision, and Dr. 
Timm regards it as a unique and successful institution, as indeed it seems 
to be. He does not attempt an exhaustive study of the work of the Com- 
mission, but devotes his attention to legal aspects and procedure, together 
with historical background and development. It is a solid study, based 
on original sources, a distinct contribution to those who are interested in 
finding how nations can get along with each other, and to those interested 
in the problems raised by a boundary river. It is a publication of the 
Bureau of Research in the Social Sciences, of the University of Texas. 

CLYDE EAGLETON 


In the volume edited by Walter H. C. Laves, under the title [nter-A meri- 
can Solidarity (Chicago: University of Chicago Press, 1941, pp. xiii, 228. 
Index. $1.50), seven papers of substantial merit as to content and form 
are submitted by the Norman Wait Harris Memorial Foundation. The 
Seventeenth Institute sponsored at the University of Chicago by the Harris 
Foundation in July, 1941, dealt with ‘‘The Political and Economic Implica- 
tions of Inter-American Solidarity;’’ and the public lectures are brought 
together in this compact volume. The contributors include four university 
professors, a distinguished Mexican financier and public servant, a Colom- 
bian educator who has also served his government, and a well known mili- 
tary critic. The longest and most impressive contribution is that of Edu- 
ardo Villasefior, of Mexico, ‘“‘ Inter-American trade and financial problems.” 
He draws upon a wide range of statistical material and authoritative opinion 
in support of his thesis that the soundest policy which the United States 
may now follow will be that of large-scale and permanent investment in 
the Ibero-American countries. Daniel Samper O., of Bogoté, discusses in 
direct and effective fashion the requisites to any lasting bonds of under- 
standing by the American peoples of each other’s respective cultural tend- 
encies. Professor Portell Vila, of Habana, contends that the solidarity of 
the peoples of this hemisphere calls for sustained and sincere devotion to the 
democratic spirit, providing at one and the same time the loftiest inspiration 
and the most practical discipline. An admirable analysis of the place of 
the Dominion of Canada in the spiritual, economic and political order of the 
American peoples is presented by Frank Scott, Professor of Civil Law in 
McGill University. Professor Upgren, of the University of Minnesota, 
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courageously faces the chief difficulties in the way of ‘‘a close integration”’ 
of the production of raw materials in this hemisphere and the industrial 
system of the United States. Major G. F. Elliot skilfully surveys the mili- 
tary considerations involved in the defense of the hemisphere from attack. 
The volume closes with a brief chapter by Professor Rippy, well balanced 
and sagacious, as always, on the real nature of international public relations 
between the American peoples. C. E. McGuire 


Les Problémes Politiques du Nord Canadien. By Yvon Bériault. (Université 
d’Ottawa, 1942. pp. 208. Map. $1.00.) To the best of my knowledge, 
this is the first Canadian book dealing with the problems of international 
law raised by the Dominion’s claim to the Arctic islands lying between 60 
and 141 degrees of longitude. It is a doctoral thesis, and the author has not 
always used to the best advantage the materials which he has painstakingly 
collected. Nonetheless, it is a thoroughly useful handbook on the subject. 
The author tells the story of the exploration of this sector, and reproduces 
essential parts of the diplomatic exchanges concerning interests of the vari- 
ous states that took part in the discovery of new lands there. To these 
he adds statements by Canadian legislators and officials, and references to 
statutes and Orders in Council which extend some measure of Canadian ad- 
ministration to these sparsely inhabited and inaccessible territories. He up- 
holds throughout the case for Canada’s sovereignty, chiefly on the basis of 
an occupation which, in view of the Arctic remoteness of the area and its 
unfitness for ordinary settlement, is not too inadequate to satisfy the condi- 
tions of title. To cover the possibility of new discoveries, he would welcome 
the general adoption of the sector principle. That, he freely admits, is not 
yet arule of law. In building up the case for adequate occupation, the au- 
thor has not taken from the judgment of the Permanent Court of Inter- 
national Justice in the Greenland case anything like the support he might 
have found there. In fact, he takes so lightly the court’s analysis of the 
requirements for acquiring title in lands which are res nullius, and its quali- 
fication of those requirements in polar latitudes, that he finds the sole firm 
basis of Denmark’s claim to Greenland in recognition by the Great Powers. 
The sector principle is of course absurdly inadequate if only because both in 
the Arctic and Antarctic there are sectors which have no proximate base but 
open sea. It would have been interesting to see Mr. Bériault turning his 
scholarship and good sense to an examination of the possibilities of an 
international condominium in these northern and southern areas which 
may in days to come be important paths of the world’s commerce. 

P. E. CorBETT 


Canada in Peace and War. Edited by Chester Martin. (London, 
Toronto, New York: Oxford University Press, 1941. pp. xx, 244. $1.75.) 
The sub-title, Hight Studies in National Trends since 1914, aptly describes 
this little book issued under the auspices of the Canadian Institute of Inter- 
national Affairs. Although uneven in treatment and duplicating material 
in small part as may be expected with eight authors contributing, this book 
nevertheless maintains the high standard of scholarship characteristic of 
publications of the Institute. American readers may find their lack of 
background in Canadian politics a handicap for the full appreciation of 
issues discussed, but Canadians will find much to challenge. The subject 
matter can be gleaned from the following chapter headings: Trends in 
Canadian Nationhood, Federal Relations in Canada since 1914, Economic 
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Trends, Population Problems and Policies, Canada and the Last War, 
Canadian External Relations, Canadian and Imperial War Cabinets, Democ- 
racy in the Overseas Dominions. In compact compass a great deal of 
information is here reviewed and interpreted. If, in planning for the post- 
war world, we are to avoid the mistakes hitherto made in periods of recon- 
struction, we would do well to ponder the lessons to be found in studies such 
as this. Lioneu H. Laine 


The Origin of Manchu Rule in China. By Franz Michael. (Baltimore: 
Johns Hopkins Press, 1942. pp.x,127. $2.00.) This book is an historical 
study with a full treatment on Manchuria and its people, the Ming Organi- 
zation in Manchuria, Feudalism, Manchurian Bureaucracy, the Clan ele- 
ments in the Manchu State, the vestiges of the Mongolian tribes, the Manchu 
and the Chinese Empire, etc. Since the Christian era, China has faced two 
major foreign invasions, the first was from Mongolia in 1280 A.D. (Yuan 
Dynasty); the second was from Manchuria in 1644 (Ching Dynasty); 
and in both cases the invaders finally became assimilated into the Chinese 
civilization. Because of the profound and well-integrated cultural back- 
ground, most of the Chinese social elements—mores, folkways, customs, 
institutions, etc., remained uncontaminated throughout the period of the 
invasions. However, the present Japanese invasion, characterized with its 
brutal techniques and rigid exploitation, seems to allow the Chinese people 
a lesser degree of high optimism. If Japan turns out to be successful in her 
present military operation, the political and economic, as well as the social 
and cultural system of China may become greatly jeopardized. Conse- 
quently, the Chinese people are now fighting with all their might with a 
strong hope to maintain the very existence of their national life regardless 
of the price in sacrifice. In general, the book is well written from an his- 
torical viewpoint, especially for a foreign observer. CHAN NAY-CHOW 


The International Protection of Wild Life. By Sherman Strong Hayden. 
(New York: Columbia University Press, 1942. pp. 246. Index. $3.00.) 
This careful, thorough and easy-reading small book sets forth the back- 
ground (mainly since 1900), history, purpose and effectiveness of nine now 
valid and two non-effective treaties concerning the protection of land game, 
birds, fur seals and whales. Regulatory attempts by a single nation are 
excluded, as is domestic legislation, excepting so far as it is in support of 
treaty obligations; and the sea fisheries are left aside, as the subject of ex- 
ploitation rather than conservation, and also for being under detailed study 
by others. Dr. Hayden chooses and well maintains an even middle course 
between ostentatious sentimentality and the powder manufacturers who 
depend upon a continuing demand for their shells for sport. He appeals 
rather against needless and short-sighted waste of natural resources and for 
the encouragement of public enjoyment of nature, and envisions distantly 
possible world-wide coéperation in furtherance of a gentler belief in the right 
to life; though admitting that the problem now is one of balancing interests, 
and that little is really accomplished until the principal economic Powers in 
any field become convinced that they must support conservation for their 
own self-preservation. For all the fauna discussed, there is still a dearth of 
accurate information; and unwillingness to spend time and money on 
collecting facts or to use and rely on them, once obtained, encourages bitter 
non-resolvable strife. It is pertinent to note that, although Asia has as yet 
hardly entered the international conservation picture, the whaling agree- 
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ments in 1938 were modified expressly to please Japan. Although the 
Preface is dated 1942 and mentions the probable generally detrimental 
effect of the war on protective legislation, the text was evidently set up in 
1941. There is a magnificent ten-page bibliography of the selected field. 
GorDON IRELAND 


Air Transportation. By Claude E. Puffer. (Philadelphia: Blakiston 
Co., 1941. pp. xxiv, 675. Index. $3.75.) This book is a recent and 
comprehensive treatment of an industry which has developed a momentum 
exceeded only by the speed of its physical art. The author states his four- 
fold purpose: (1) to investigate the economic and legal characteristics of the 
industry to determine the feasibility of its regulation; (2) to analyze the 
soundness of federal legislation; (3) to evaluate the efficiency of federal ad- 
ministration; and (4) to suggest improvements in law or administration. 
He elaborates these purposes through twelve chapters and two appendices, 
including a selected bibliography of sixty items, 28 of which are United 
States bulletins and reports. The emphasis rests on regulatory develop- 
ments. Legal considerations are discussed under three headings: Legal 
Characteristics of the Air Transportation Industry; The Regulatory Agency; 
Combinations, Mergers, and Intercorporate Relationships. Under the first 
heading the author discusses common carrier status, liability for damage to 
persons and property, rights in airspace, nuisance suits, as well as the divi- 
sion of regulatory control between Federal and State authorities. As the 
limiting safety factor was increasingly controlled, aviation became an integral 
part of the national transportation system. Its economic importance turns 
on the establishment of efficient administrative machinery. The author 
correctly criticizes the unstable administrative policy switching regulation 
back and forth between department and agency. With the rapid develop- 
ment of the art, its speed answered insistent transportation demands. Any- 
thing aiding the application of this speed factor to transportation is in the 
public interest. The trend to combination of smaller units is discussed as 
related to mergers and intercorporate relationships. The author concludes 
that a mistake was made in failing to empower aviation companies to regu- 
late aviation security issues. Although the book aims to cover air trans- 
portation, little discussion is directed to international and local regulatory 
fields. The book is a valuable contribution. Howarp 8. LeRoy 


INSTITUTE OF PaciFic Retations. Inquiry Series. New York: Inter- 
national Secretariat, Institute of Pacific Relations, 1942. 
Industrialization of the Western Pacific. By Kate L. Mitchell. (pp. xvii, 

296. List of tables, index. $2.50.) Since the Pacific War is an economic 

as well as military conflagration, this study by Kate Mitchell should serve a 

dual purpose. It should be within reach of every expert, official or scholar 

in any way connected with the economic phases of the war and its prosecu- 
tion. It should also be read by all who seek reliable information about the 
resources and economic development of the countries and political communi- 
ties of the Western Pacific. The countries so covered are Japan, Formosa 
and Korea, Manchukuo, China, French Indo-China, Thailand, British 

Malaya, Burma, Netherlands Indies, the Philippine Commonwealth, Aus- 

tralia, New Zealand, and India. ‘The effort to reduce economic and indus- 

trial problems to national categories is open to obvious difficulty, for such 
problems, while under national authority, cannot be politically nationalized. 

However, Miss Mitchell has faced this difficulty, and has overcome it. 
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Moreover, she has abstained from any single economic pattern for all coun- 
tries examined. Rather, she has told the story of industrialization of these 
countries as she found it. Regional and global considerations, while not the 
theme of the book, are by no means neglected. It may be that Miss 
Mitchell, by implication at least, emphasizes unduly the part industrializa- 
tion will play in this region of the world, to the neglect of other factors. It 
does not seem that the control of the world must always be in the hands of the 
countries able to manufacture and use the machine-tools of destruction. 
Lack of space prevents reference to several admirable features of this vol- 
ume. It is a sound contribution to the contemporary literature of an im- 
portant region of the world. 

The Economic Development of the Netherlands Indies. By Jan O. M. 
Broek. (pp. xv, 172. Index. $2.00.) A professor of geography at the 
University of California contributes this volume to the valuable documenta- 
tion provided by the Institute of Pacific Relations on problems of the Pacific 
Area, through its Inquiry Series. Even though Japan is now in military 
occupation of this region, nevertheless the study of Dr. Broek contains in- 
formation of the highest value, and has been arranged in logical sequence 
and order. It is, in short, a study of the economic structure and growth of 
the Indies. The author gives first something of an historical background, 
and then adds something on the islands and their people. The substantive 
portion of the book deals with Indies commodities and the world market; 
recent changes in economic policy; industrial development; the foreign trade 
of the Indies; and post-war prospects. In future reconstruction, the United 
Nations will find much use for this little book. And should Japan’s occupa- 
tion for any reason become permanent, the Japanese would find this study 
more important as a long-range contribution than any volume on military 
strategy. 

An Economic Survey of the Pacific Area. Part I: Population and Land 
Utilization. By Karl J. Pelzer. (pp. xviii, 200. List of tables, index. 
$2.00.) No one will consciously consult this book for diversion in reading. 
It is what it pretends to be, a ‘‘survey,’’ and a worthy successor to the 
Economic Handbook of the Pacific Area, published in 1934. Handbooks and 
surveys are generally dull books. They are in a sense the dictionaries of the 
social sciences. But this is far from a dull book. In its population section, 
questions of immigration, migration, population distribution, racial compo- 
sition, natural increase, and other population problems are discussed under 
national headings. The reviewer finds the section on land utilization less 
interesting but not less important than the population study. Here the 
same pattern is followed, covering such subjects as land tenure, community 
and public lands, agricultural lands, and pastoral and forest resources. 
With Japan claiming that land and its use is the reason for her present war 
attitude, this study as to how the countries of the Pacific deal with their re- 
spective problems is a contribution of the highest value. 

_An Economic Survey of the Pacific Area. Part II: Transportation and For- 
eign Trade. By Katrine R. C. Greene and Joseph D. Phillips. (pp. xvi, 
208. List of tables. $2.00.) This second volume in the Economic Survey of 
the Pacific Area series seeks to do for the foreign trade and transportation of 
the region what the first volume has done for population and land utilization. 
As a result, the authors have achieved an excellent technical study, bristling 
with facts and dates. It appears to be an admirable compendium of informa- 
tion. The section on transportation follows the tiresome pattern of coun- 
tries, with sub-headings on shipping, railways, highways and motor vehicles, 
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and airways. The authors could not have found a more unattractive form 
of organization of their material. The section on foreign trade rescues the 
volume from complete dullness by an excellent functional discussion of trade 
controls. However, the close of the section reverts to the hackneyed “‘ trade 
by countries” approach. Tables appear throughout the book and add to its 
convenience for those who wish to do their own interpreting of economic 
data. This is a helpful volume of the reference or “‘desk copy” type. 
CHARLES E. MARTIN 
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